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INTRODUCTION 


TO THE 

REGULATIONS 

OF 

THE BENGAL CODE 


CHAPTER I. 

THE ACQUISITION OF TERRITORIAL SOVEREIGNTY BY THE 
ENGLISH IN THE PRESIDENCY OF BENGAL. 

§ 1. — On the 12th August 1765, Shah Alam, the titular^ 
Emperor of Delhi, made a perpetual grant to the East India 
Company of the Diwani of the three provinces of Bengal, Bahar 
•find Orissa. The farman, or patent, runs as follows : — “We have 
granted them the Diwani of Bengal, Bahar and Orissa, from the 


* AH Gohur, who took the title of Shah Alain the Second on being 
recognized as Emperor by Ahmed Shah Durani after the battle of 
Panipat, was the eldest son of Alamgir the Second^ who was raised 
to the throne (A.D. 1754) by Ghdzi-ud-din, the Commander-in-Chief, 
after he had deposed and blinded Ahmed Shah. Alamgir was assassinated 
under the orders of the same Ghazi-ud-din (November, A.D. 1769) to 
prevent his combination with Ahmed Shah Durani, who was then 
advancing to invade India for the fourth time. Ali Gohur was then 
absent in Bengal, and Ghazi-ud-din raised to the throne another youth 
of the royal family, who was never generally acknowledged, as Ghazi- 
ud-din almost immediately fled from Delhi, before the advance of Seddsheo 
Bhao and the Marattas, and took refuge in the Jat country. Ahmed 
Shah Durani having destroyed the power of the Marattas in the battle 
of Panipat (7th Jauuary 1701) returned to Kabul without attemptiug to 
profit by his victory, and did not afterwards interfere in the affairs of 
India, His recognition of Ali Gohur as Emperor under the title of 
Shah Alam may indeed be regarded as an acknowledgment that the 
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Meaning of Dhvanu 


beginning of the Fasl-i-rabn (spring harvest) of the Bengal year 
1172, as a free gift and altamgha^ without the association of any 
other persons, and with an exemption from the payment of the 
customs of the Diwain, which used to be paid by the Court. 
It is requisite that the said Company engage to be security for 
the sum of twenty-six lakhs^ of rupees a year, for our royal 
revenue, which sum has been appointed from the Nawab Nadjam- 
ud-Daulah Bahadur, and regularly remit the same to the royal 
Sarkar (Government) ; and in this case, as the said Company arc 
obliged to keep up a large army for the protection of the pro- 
vinces of Bengal, (fee., we liave granted to them whatsoever may 
remain out of the revenues of the said provinces, after remitting 
the sum of twenty-six laklis of ruj>ees to the royal Sarkar and 
providing for the expenses of the Nizamat.’’^ 

§2. — The meaning (»f the term Dlwani^^ has been often 


misunderstood.'* 


“ Dhodul ” means literally 


“a royal court,” “a 


council of state,” “ a tribunal of revenue or justice,” 


‘‘ a minister,” 


“a chief ofticer of state and, under the Mahomadan Government, 


it was applied especially to the head 


financial Minister, whether 


of the state or of a province, who was charged with the collection 
of the revenue, and invested with extensive judicial powers in 
all civil and financial cases. It was the duty of the Diwdn of a 
province to remit the revenue when collected to the Imperial 
'freasury. Dlwaai''' moans ‘’the oHico, jurisdiction, and emolu- 
ments of a Diwan,” and the grant of the Diwani was a grant of 
the right to collect the revenue of lk3ngal, Bahar and Orissa, 


Mogul sovereignty was still in existence ; but moat historians con- 
sider this sovereignty to have terminated with the life of Alamgir if 
— See Klphnistouv's History of India, page (U’d), and Jftxtory of 

liritixU India, vol. ii, p. 478. Mr. Mill, speaking of Shiih Alam the 
Second^ says, that he “never pot^se'^sed a sufficient degiee of power to 
consider himself for one moment as master of the throne.” He was, in 
fact, till his death a mere pupiiet in the hands of whatever power hail 
the ascendency for tlie time. Llis eyes were put out by Ghulam 
Kadir in 1788. Ho was again restored to his nominal throne by Sindia. 
After the battle of Delhi in September 1808, he put himself under 
British protection ; and from this date the Mogul sovereignty must 
certainly be held to have finally terminated. 

* “Royal grant.” so called from two Turkish words signifying “ red ’* 
and “ seal,” such grants having been formerly sealed with a red seal. 

* A lakh is one hundred thou'sand. Assuming the rupee to be worth 
two shillings, twenty-six Idkhs of rupees are equivalent to £260,000. 
The grant was therefore subject to a considerable annual payment by 
the grantee to the grantor. 

* AUoh}.sonf 'Treaties, vol. i. p. 61. 

* For example, Lord Mahon (History of England) speaks of “ a Diwdnf 
or public deed.” The deed by which the Diwani was gi anted was called 
a/amda. 
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and to exercise judicial powers in all civil and financial causes 
arising in those provinces.^ The farmdn, winch granted the 
Diwani to the East India Comoaiiy, was however something more 
than a grant of the right to collect the revenue of the three pro- 
vinces and to exercise jurisdiction in civil and financial or revenue 
cases. It was a perjietual grant to the fomjiany of the revenue 
wdien collected, subject to the pa 3 unent of twenty -six lakhs to the 
Emperor and to delVa^ung the expenses of the Niztiniat. 

§ 3. — In order to understand this latter condition, wc must 
understand what is meant ])>^ the yiznmai. Under the Maho- 
madan (Government, the Xdzim was tlie chief officer charged with 
the administration of Criminal Law ami the Police, just as the 
Diwixn Avas cliarged Avith the administration of (Jivil LaAV and 
the collection of tlic rcA^enue The term “ Klzdmit ” denoted 
“the office, duties of the Niizim, the administration of Poli(‘e 
and Criminal LaAV.” In the jialmy' da\s of the Mogul Empire, 
it was usual to conduct the administration of the more distant 
or provinces, througli a Vicen^y or (Governor called a 
Siibnh(idi\ Avlio was occasional! v a relation of the Ihujieror, and 
to Avhom Avere entrusted not infrequently hotli the Diwdni and 
the Nizdmat As Oman, he cidlected and remitted the revenue 
and administered civil justice. As Ndih or NairdU^ Adziin, — i.e.y 
Deputy of the Minister for the administration of criminal justice 
and police, who Avas near the person of the Emperor, he admi- 
nistered criminal justice and managed the Police of his province. 
The Stihaliddr^ of Bengal, Bahar and Orissa formerly exercised 
these double functions. When the Diwani was granted in per- 
]»etuity to the English Com])any, he still retained the Ni/Amat, 
still continued to be the NaAA'db Nazim, the Deputy of the 
Emperor’s Niizim, for the administration of criminal justice and 
])olice ill the provinces of Bengal, Bahiir and Orissa ; and it Avas 
for the expenses of the Xizdmaf, or office of Ndzim^ that the 
(Company wore required to provide out of the revenue of Bengal, 
Bahar and Orissa, Avhen the DiAV^ni of these three provinces Avas 


* See WiUorCs Glo^mry — Tdh' DiavAN. Tae Connmttrr of ('ircuit, iw 
their proceedings of the 20th August 3772, say — “The Diwani may be 
considered as composed of two branches: lf(t, the collection of the 
revenue ; 2nd, the administration of justice in civil oases.” See Haring^ 
totfs Annlystist, vol. ii. p. 25. 

* Nawdh is the honorific plural of Ndih, which means “ a deputy.” 

■ The office of Siibahdar was nob hereditary, nor even granted for life ; 
but, in the weakness and decline of the Mogul Empire, the Siibabddrs 
became iu many instances too powerful to be removed; and a son or 
other relation being on the spot and graspinsr the reins of power often 
succeeded with or without investiture by the Emperor, 
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Naxcah Nazim, 


granted to them by the Emperor’s farmdxi on the 12th August 
1765.1 


* The Sdhahdar of Bengal. Bah^lr and Orissa usually resided at Mdr- 
shedabdd. When, on the grant of the Diwanl to the Company, the 
Nizdmat was still left in the hands of Nndjam-vd-Daulah, he was styled 
with special reference to this office th‘ Nawdh Xdzlm. and the same title 
continued to be given to the members of the family who succeeded him. 
As the rights of the Xawdh Xdzim of Mdnthodahdd have been frequently 
discussed, the following additional facts may be usefully mentioned. In 
accordance with the condition in the Emperor’s farmd/i, that a sufficient 
allowance should be made out of the revenues of the three provinces to 
support the expenses of the Nizamat. an agieement was concluded on 
the :iOth September 1705 with the Nawab Nadjam-ud-Daulah (son of 
Mir Jafier, who died in January 1705), by which he was to receive the 
annual sum of Sicca Us, r).:j80,i:U as an adequate allowance for the 
support of the Nizamat. Of this sum. Rs. 1,778.854 was for the Nawiib 
Ndzim's household expenses, servants. &c., and Rs. 3,007.277 for the 
maintenance of horse, sipahis, peons, kc., for the support of his dignity 
yWiitfOrS, vol i, p. 05). Xad'iani-ud^Daulali died on the 
8th May 1700, and his brother Sii('Jf-((d-f)fniltih was elevated by the 
Company to the vacant office. By an agreement concluded with him 
on the 19th May 1700. he was to receive the reduced annual sum of 
Rs. 4.180,131, r/.r. Rs. 1.778, 851 for his household, and Rs. 2,407.277 for 
sipahis, peons, &c. {Aifr/n>totd>i Trmfioa, yoI. i, Q7). Si/rJf-ud-Danlah 
died of sraall-pox on the loth March 1770, and his brother Moharek-ud’- 
Danlah, a minor, was made Nawab Nazim, By an agreement concluded 
with him oil the 21st March of the same year, the allowance was still 
further reduced to Rs, 3,181,991, xiz, Rs. 1.581,991 fur the household, and 
Rs. 1,000.000 for sipahis, peons, &c {Aifrhisofds TvcatU'Ti, vol. i. p. 09). 
The Court of Directors, in their general letter of the 10th April 1771, 
directed the whole allowance to be still further reduced to sixteen lakhs 
during the minority of the Nawab. No treaties or agreements were 
concluded aftt r 1770 with any member of the family ; but the stipend of 
sixteen Idkhs has ever since continued to be appropriated to the benefit 
of the Nawab Nazim and the members of the family. In the Dispatch 
No. 30, dated 17th June 1804, it was intimated that the Secretary of State 
perceived with satisfaction that the Government of India had no inten- 
tion of disturbing existing arrangements for the pecuniary provision of 
the Nawdb Nazim and his family, and the maintenance of the titular 
dignity of His Highness, it being odious that they couhl not be interfered 
with or altered, during good conduct, without a violation of the spirit, 
at least, of the assurances which had been given to him by the British 
Government and a departure from the whole tenor of the transactions 
with him during a long course of years. 

Whatever questions may be raised as to the appropriation of the sixteen 
Idkhs hitherto paid to the Nizamat family — and in dealing with these 
questions, the maxim cujn,» ext dare ejiis e,d dt^sponere may well be borne 
in mind— it is clear that no claim can be founded upon the Emperor's 
farmdti or upon the agreements concluded with X'adJam-nd-Baiilah, 
ud-DauJah, and Moharek-ud-J)aidah, None of these agreements contain 
words of iuheritanoe, and they were clearly concluded with the indivi- 
duals personally, and were intended to operate duiing their lifetime only. 
It was never asserted at the time that the first or any subsequent agree* 
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§ 4. — But there is another and a very important point of view 
in which the Emperor’s /armdn may he considered, and tl\is is 
with reference to the words “ as the said (‘ompauy are obliged to 
keep up a large arm}^ for the protection of the provinces of 
Bengal, <fec.” These words conceded to the C\)mi>any authority 
to undertake the military defence of Bengal, Buhar and Orissa^ 
to exercise military power, and so to assume one of the most 
important prerogatives of sovereignty. In the agreement of the 
30th September 1765, concluded with Nmljati^ud-Daulah^ provi- 
sion was made for the maintenance of horse, sipiihi's, peons, ttc., 
for the support of his dignity only ; hut not, fur military purposes. 
In the agreement of the 19th Ma}^ 1766, coueludcHl with Sj/rjf'-vd- 
Dati/ah, he agreed that the protecting the jirovmees of Ikmgal, 
Bahdr and Orissa, and the force suthcicnt fn* that ])urpose, he 
entirely left to the “ discretion and goial mamigement ” of the 
Cornpanj". A clause exactly similar is to ho found in the agree- 
ment of the 21st March 1770, concluded with Mithartk-nd-Daulak, 
It will thus apfiear that the grant of the Dlwdul in 1765 was a 
cession to the East India Company of the militaiy government of 
the three provinees of Bengal, Bahar and Orissa, of the right to 
administer civil justice, and of the conifdete control of the 
finances, subject to a payment of 26 lakhs to the Emperor and to 


meufc ought to have liad operation after the lifetime of the individual 
with whom it was made — cnntriHjfamnni rjrpoxttto rsf ojfftnui rt fortiKnnHn 
in lege — and the fact, that the terms of each agreement differed, i.s 
couclusive to show that the whole question was regarded as open on the 
demise of each Nawab. The office of Stlhnhdar was not an hereditarv 
office, and it can scarcely be argued that, when shorn of the greater part 
of its strength, it could acquire a quality which did not belong to it lu 
its palmiest days. The condition in the was to provide for the 
expenses, not of the Xdzun. but of the Xizdniaf, i.r.. of the administra- 
tion of criminal justice and of the police. The mode in winch these 
expenses should be provided for, was not prescribed ; and it cannot be 
contended that the Company were bound to do otherwise thau use their 
own discretion in a matter thus clearly left to their discretion, or to make 
an office hereditary which had not been so by the custom of the country. 
When the complete territorial sovereignty passed into the hands of the 
English, they had undoubtedly the game right, which the Mogul Emperor 
formerly had, to provide for the Xizarnat. or administration of criminal 
justice and police, in whatever manner they deemed fit. When this 
event happened, they made provision for administering criminal justice 
and for the police of the country otherwise than through a Nawab Nazim. 
This was done with the consent of the person who was Nawab Nazim at 
the time, and those who were afterward-s permitted to enjoy the titular 
dignity and the pension allowed them as descendants of a former 
Subahddr (such a pen.sion being in conformity with the previous custom 
of the country) never for a moment pretended to have any claim to the 
authority or to exercise the functions of the Nizamat. 
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like of English Poicer, 


providing for the expenses of administering criminal justice, and 
the maintenance of the police, it was in fact, though not in 
name, a cession of the sovereignty of these Provinces, seeing that 
it was a cession of all the essentials of sovereignty. 

§ 5. — it will here be convenient to take a brief retrospect of the 
rise of the power of the East India Company in Bengal, and to see 
in what position they were to exercise these rights of sovereignty 
thus confeired upon them in 1765. The first factory of the 
English in India was established at Surat under the authority 
of a farmdn of Jehungir dated 11th January 1613. In 1634 
the emperor Shdti Jehdn granted a farmdn permitting the ships of 
the Company to enter the (ianges, or rather to resort to the port 
of Pipli nt the entrance of the western branch of that river ; 
and in 1642 a factory was accordingly established at Balasore. 
Ten years afterwards, in 1652, Mr. Cabricl Boughton, a surgeon 
of the Company, having procured the impel ial favour by curing 
certain members of the emperor^s family, obtained j>crmission for 
unlimited trade in Bengal, free of customs, but subject to an 
annual payment of Rs. 3,000. iShuJd^ the second son of Shdh 
Jehdn, liaving lieen appointed Siibahdar of Bengal, took up his 
residence at Riijmahal ; and Mr. Boughton, having come to pay 
his respects to him, w^as fortunate enough to make another suc- 
cessful cure, in consccpience of which he obtained the prince’s 
favour and permission for the English to establish a fi\ctory at 
Hilghli, wdiere the Portuguese had previously erected a well- 
fortihetl scttloinent. Shvjd, who w^as favourable to the English, 
governed Bengal until 1660, when, upon the death of /Shdh Jehdn- 
in 1657, having taken np anns with a view to obtain the throne, 
and being defeated by Aurangzib’s generals, he fled to Arakan 
and was there murdered. iShdista Khan, maternal uncle of 
Aurangzib, \vas the next Sdhahddr of Bengal. He treated the 
English with very much less favour. He exacted a duty of 
3i per cent, on tlieir merchandize, and liis officers extorted con- 
siderable sums from their factors. A hostile spirit w^as thus 
created ; and a quarrel between three English sailors and the 
native police at Hughli brought ou actual hostilities, in conse- 
quence of which, on the 20th December 1686, Job Cliamock 
abandoned Hughli and dropped down the river of the same name 
to the little village of Sdtanati (Chuttamitty), w'hich afterwards 
became the site of Calcutta. From t^utanati he was forced to 
retire to Injelli at the mouth of the river Hughli, and the English 
factories including those at Kasimbazdr and Patna were taken 
and plundered. Captain Heath now^ arrived wdth two ships from 
England, and, having plundered Balasore and made an unsuccess- 
ful attempt upon Chittagong, he took the Company’s servants. 
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and effects on board and landed them at Madras. Bengal was 
thus wholly abandoned. 

§ 6. — The Kiupcror Aurangzib had been greatly exasperated 
at the hostilities of the English, and had at one time given orders 
to expel them entirely from his dominions ; but the loss of their 
commerce was felt, and the English ships were able to ]wcvent 
the pilgrimage of pious Mahomadans by sea to Mecca. He was 
therefore induced to listen to two commissioners who were sent 


from Bombay, and a reconciliation was effected, in consequence 
of which he directed the Subahddr of Bengal to invite Charnock 
to return to Bengal. After a promise of compensation from 
the emperor for the goods that had been plundered, (charnock 
returned to Sdtnnati on the 24th August 1090 and laid the 
foundation of Calcutta.^ Eight years after, in 1698, ])ormission 
was obtained from Azhn-iiH-Shdh, grandson of Aumnffzlb and 
Sdhahddr of Bengal, Bahar and Orissa, to purcdiase from the zemin- 
ddrs the talukddri right of Calcutta and the adjacent villages 
of Sdtanati and Gohindpdr, subject to the annual payment of 
Rs. 1,195. In the year 1717 the ein])eror FarohJiur, out of grati- 
tude at being cured of a disease by Mr. Hamilton, a surgeon of 
the Company, granted to the English the privilege of free trade, 
and also i>crmission to ])urchase the taluhldn right of thirty- 
eight more villages adjiicent to the three purchased in 1698. 
This purchase was imt however effected, as the then Sdhahddr 
of Bengal, Jdfier Khnn {Mdr-dieiP KdH Khan^, not being favour- 
ably disposed to the English, would not allow the zeminddrs to 
make the sale. Jdfier Khan died in 17*25 and was succeeded by 
his son-in-law Sujdh-nd-din. On his death, his son Serfrraj Khan 
took possession of the Snhahddri or viceroyalty, but was killed 
in battle with Aliverdi Khan, who, having obtained a mnad, or 
grant, of the Subahddrl from the Emperor, marched with an army 
to assert his rights. Aliverdi Khaii'^ was Sdhahddr till his death 
on the 9th April 1756, when he was succeeded by his grandson 
Serdj-nd-daulah, who being exasperated with the English, because 
Mr. Drake, the Governor of Calcutta, refused to surrender one 
Kishan Das, son of Raja llajbullubh. Governor of Dacca, marched 
to attack Calcutta and captured Fort William on the 21st June 


* Barrackpiir is called by the natives Achanuk after Job Charnock. 
Calcutta is derived from Kali ghat, i.e., the landing place, place where 
people bathe, sacred to the goddess Kali, which is within the city on the 
bank of the river Hdghli. AUnagur is another name by which Calcutta 
was formerly known. 

* From whom the oity of MurfdirdahM derived its name. 

’ With his permission, when the Marattas invaded Beng:al in 1741, the 
celebrated Maratta Ditch was constructed for the defence of Calcutta 
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Blade Hole Tragedy, 


1756. One hundred and forty-six English were taken prisoners, 
and, with the exception of twenty-three, all perished miserably 
in the Black Hole on the night of that day. Colonel Olive and 
Admiral Watson, lx3ing sent from Madras to retrieve these disas- 
ters, recovered Calcutta on the 2nd January 1757.^ On the 9th 
February 1757 a treaty was concluded with Serdj-ud-daulah, by 
which he confirmed the privileges of the Company, allowed their 
goods to pass free of duty by land and water, and permitted 
them to fortify Calcutta and establish a mint. He also stipulated 
to allow the zemindars to grant to the Company the villages in 
the vicinity of Calcutta given by the EmperoFs farmdn ‘‘but 
detained from them by the Suhald^ Hostilities however broke 
out again immediately, and on the 23rd June of the same year 
the battle of PJassy was fought, the result of which was that 
Mir Jafier^ Seidj-nd-danlaKs paymaster and general of the forces, 
was made Biihahddr by the English : and iSeraj-ud-daulah^ being 
seized at Hajmahal in his ilight, was brought back to Murshedabad 
and assassinated by order of Miran, son of Mir Jafier. By 
the treaty concluded with Mir Jafier he agreed to grant to 
the Company the land within the Manxtta ditch and six hundred 
yards without the ditch also that the land lying to the south 
of Calcutta as far as Kalpl should be under the zemindari of the 
Company, who 'were to pay the revenue “ in the same manner 
with other zemindars.” The revenue of this zemindari was fixed 
at Rs. 2,22,958 and as it included twenty-four parganas or 
local divisions, it gave its name to the district around Calcutta, 
which is still known as the district of the Twenty-four Parganas. 

§ 7. — In 1759 Mahomed Ali Gohur, son of the Emperor 
Alamgir II, assisted by the Stibahddr of Oudh, invaded Rahar ; 
but, upon Clive’s march to Patna, the Subahdar deserted him 
and he was forced to throw himself upon Clive’s compassion, 
who sent him five hundred gold mohurs.^ In the following 

* Some la'W'yers have baaed the right of the Eugliah to Calcutta on 
conquest. In 1782 Hyde. J. (Chambers, J., concurring) said — *’ We say 
the inhabitants of this town are all British subjects, because this town 
was conquered by Admiral Watson and Colonel Clive, but that does not 
exteud to subordinate factories.’* — In the Goods of BaJish Ali Ganniy 
Morton’s Decisions, p. 103. 

* The So Had for the free tenure of the town of Calcutta, by which the 
rents of the mauzahs Gobindpiir, Chauringhi, &c. amounting to Rs. 8.836 
'wore •* forgiven,” will be found at p. 25 of vol. i of Aitchison's TreatieSy 

* See the Sannd — Aitchison's TreatieSy vol. i, p. 17. 

‘ A gold mohur is equivalent to sixteen rupees. It was on this occasion 
that Mir Jafier, who had been terribly alarmed at the Prince’s advance, 
granted, out of gratitude to Clive, as fikja-gir or assignment, the quit-rent 
which the Company had agreed to pay for the zemindari of the Twenty- 
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year, 1760, his father having been assassinated by Ghazt-nd-din^ 
he assumed the title of Emperor and again invaded Babiir, 
but was defeated by Colonel Calliaud on tlie 22nd February, 
after which he marched upon Patna. Miran, Jafier’s son, 
upon whose vigour his father’s administration principally depend- 
ed, having been killed by lightning in his tent on the 2nd Jtily, 
the English now determined to depose the feeble Mir Joper in 
favour of his son-in-law Mir Kasim. In carrying out this arrange- 
ment it was stipulated by a treaty concluded with Mir Kasim on 
the 27th September 1760, that the three districts of Bardwan, 
Midnapore and Chittagong, vliich yielded about one-third of the 
entire revenue of Bengal, should be assigned to the (^)mpany to 
meet the charges of the anny and provisions for the field. Major 
Carnac, having again defeated the Emperors troops early in 1761, 
made overtures of peace, which were gladly aecejitod, and the 
Emperor was conducted to Patna, where he invested ^lir Kasim 
with the sdhahddri of Bengal, Bahsir and Orissa on condition of 
his paying twenty-four hiklis of riijjees annual revenue. On this 
occasion the Emperor offered to the Com^iany the Diwdni of the 
three provinces, which was actually granted four years after. 
Serious disputes having arisen between Mir Kasim and the Phig- 
lish, war broke out at last. Mir Kasim having been defeated, 
and having murdered the English jirisoners wlio fell into Ins 
hands, fled to Oudh; and Mir Jdfier was reinstated in the sdbak- 
(lari. By a treaty concluded wdth him on the 10th iluly 1763, 
the cession of Bard wan, Midnapore and Chittagong was confirmed. 
On the 23rd October of the following year (1764), the NawAb 
Vizier of Oudh, wdio had invaded Bahar, was decisively defeated 
at the battle of Buxar. Mir ddfier died in January 1765 and 
w^as succeeded by his son Kadjam-ud- Daulahy wJjo by a treaty 
dated 25th February 1765 confirmed all previous grants to the 
(’ompany, and made over to them the military defence of the 
country, agreeing to maintain such troops only as w’cre imme- 
diately necessary for the dignity of his person and government 
and for the business of the collections throughout the provinces. 
In less than six months after the date of this treaty, the Emperor 
granted the Dfwanf to the Company. The exact position of the 
English in India at the time of the grant of the Dfw'unf, but 
before such grant, was then as follows: — (1) A Company incor- 

four Parganas. By a subsequent Sanad of the Naw4b, dated 23rd June 
1765, and a fai’mdn of the Emperor, dated 30th September 1766, this 
jaffir was confirmed to Clive, for ten years, from the Kith May 1764, after 
which or at the death of Olive, if it occurred before the expiry of this 
term, it was to revert to the English Company as an unconditional joglt 
and perpetual gift. 
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porated under the authority of the British Government had 
obtained a free tenure of the site of Calcutta: (2) The same 
Com[)any had obtained a zemindari^ of the Twenty -four Parga- 
uas : (3) also a cession from the Sdhnhddr of the revenue of the 
districts of Bard wan, Midnapore and Chittagong : (4) were en- 
trusted with the military defence of the three provinces of Bengal, 
Bahar and Orissa, tlie cost of which was to be defrayed from the 
revenue of these three districts ; and (5) enjoyed peculiar privi- 
leges of trade. 

§ 8. — After the battle of Buxar and the defeat of Shvjd-ud- 
Davla\ Nawab of Oudh, the Emperor ceded to the Company 
Ghazipiir and Benares, or the zemindari of Baja Bui want Singh 
(29th December 17G4). 'J'he Directors having, however, con- 
demned this transaction, these districts and the rest of his terri- 
tory were in 176.5 restored to the Nawab of Oudh with the ex- 
ception of Corah and Allahabad, which were left in the Emperor’s 
possession.^ The Emperor, Shah Alam, now resided several 
years at Allahabad ; but, being desirous to mount the throne at 
Delhi, he put himself into the hands of the Marattas, who were 
gradually recovering from their defeat at Piinipat. On the 25th 
December 1771, they conducted him into Dollii with great osten- 
sible pomp, but afterwards kept him in their hands as a mere 
puppet. In 1773 they extorted from him a grant of Corah and 
Allahaliad, but the Emperor’s representative having refused to 


' The word zfmltuUw is devivod from “ xnnin ” = land, and “ ddr ” = a 
holder or possessor. Its actual moaning varied and varies in different 
parts of India. In some places it. meant properly a “ landholder.” In 
ot.her places it meant the person who collected the revenue on behalf of 
the Government. In the former sense it designated in some parts of 
the country the hohler of a small portion of land, generally a share in 
that belonging to the village community ; and the landhoUIev might 
even be the actual cultivator: in other parts it was applied to the holder 
of a large tract, who collected the revenue from the actual cultivators, 
levied internal duties and customs upon articles of trade, imposed petty 
taxes, and even administered civil and ciiminal justice. In times of dis- 
turbance and during the decline of the Mogul Empire, the power of 
these zrminddrH vaiied according to local circumstances and the propin- 
quity of the Emperor or some powerful Viceroy The different meanings 
of the word are to be found in the different phases of the history of tlie 
country. “ Zvm tndari ” means the office of a zemindar, the tract of land 
held by him, and for which he was liable, whatever was the nature of 
his holding, to pay revenue to the Government. Laud granted free of 
revenue was termed laklurdj from la = not, and Itlvirdj == tribute, 
revenue. 

* See Articles 4 and 7 of the Treaty of the 16th August 1766 — AUrhi-> 
son's Treaties, vol. ii, pp. 77. 78. The Naw&b of Oudh is usually known 
as the Kawdh Vizu^Vy Shdh Alam having conferreil the office of Vizier 
upon him. when he himself assumed the title of Emperor. 
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STirrender these districts and having appealed to the English, it 
was held that the grant to the Marattas was contniry to the 
Treaty of 1 7 65, by wliich they were given to the Emperor for 
the support of his own dignity ; that by such grant he had for- 
feited his right to the said districts” and that they had ‘‘revert- 
ed to the Company from whom he received them.” They were 
therefore sold for fifty lakhs (»f rupees to the Nawab of Oudh on 
the 7th September 1773. 

§ 9. — The Emperor being now in the hands of the Marattas 
possessed no real power ; the payment of tlie twenty-six lakhs 
of rupees reserved in the gi*ant of the Diwaiii was stop[)ed ; and 
the Nawab Vizier was the de facto sovereign of Oudh and a con- 
siderable portion of territory in northern India. In 1768 a 
treaty was concluded between the English CV>m])any and the 
Subahddr of Bengal, Bahar and Orissa, on the one part, and the 
NawaV) Shuja-ud-Daulah V'lzier of the Empire, on the other part, 
to the effect that the latter slioiild restrict his army to 35,000 
men. In 1775 Shuja-ud-l)aulah died and was succeeded by 
his son Asaf-ud-Daulah, with wliom a new ti'oaty' was con- 
cluded on the 21st May 1775. It was now stipulated that the 
jiayment made for the services of Bntisli troops sliould bo 
raised to Hs. 2,60,000 a month for each brigade, and that “ all 
the districts dependent on the Raja f^hoit Singh, together with 
the land and water duties and the sovereignty of the said 
districts in perpetuity,” should be given up to the English Com 
pany. The territories so ceded were Sarkar^ Benares, Sarkur 
Chumah, Sarkar Chazipur, Saktessgar, the districts of Juanpiir, 
Bijehpore Bahdore, Mai bass Kauss, the pargana of Sikandapiir, 
Jeride, Shaay Abad, Tappa, itc , and the mint and Kotwali of 
Benares.® In 1781, the Nawab Vizier having got intc great 
])ecuniary difficulties about the payment of tlie large sums 
required for the English troops, relief w^as given to him by a new 


* It may be observed that the Sdhnhfhir of Bengal. Bahar, and Orissa 
was no party to this treaty. He had been relieved of the performance 
of the duties of the Nizamat. his political importance was gone, and he 
had now really become a pensioner of the Company, Mr. Haringtou 
(Analysis, vol. i, p. 4) puts the change even earlier and dates it from 
1765. 

Sai'hAr — “ the Government,” “ the State ” is sometimes used to 
designate a subdivision of a Sdhah, coutainiug several parganas, a 
province. 

• This treaty was negotiated under the auspices of Mr. Francis and 
the other Members of Council appointed under The licgulating Art of 
1772, who had arrived in Calcutta on the 19th October 1 774. Francis 
had condemned Warren Hastings for letting the Company’s troops out 
to hire, but he himself continued the practice. 



Provinces ceded hy Nawah Vizier. 

treaty, under the terms of which all the troops were to be with* 
drawn except a single brigade and one additional regiment 
Owing however to the weakness of the Nawdb*s Government, it 
was found unsafe to withdraw the troops, and in 1786 a further 
agreement was made, by which the Nawdb was to make an annual 
payment of fifty Ifikhs iu satisfaction of all claims. The pecuniary 
dif^culties of the NawAb still however continued, owing to his 
incapability and the mismanagement of his finances. 

§ 10, — In 1797 Asaf-ud-Daulah died and was succeeded by 
Mi/rza Aliy whose illegitimacy having been proved, Sadai Aliy 
the brother of the deceased Nawab and the eldest surviving sou 
of Shdja-ud-Daulah, became Nawab Vizier^ (2l8t January 
1798). A new treaty was concluded with him on the 21st Feb- 
ruary 1798, by which it was agreed that the annual subsidy to 
the English for the military defence of his territories should be 
increased to seventy-six lakhs and the English forces maintained 
in the country of Oudh for its defence should never consist of 
less than ten thousand men. The fort of Allahabad was also 
placed in the hands of the English, and the new Nawdb engaged 
to be guided by the advice of the Company’s Government in 
making such reductions as would enable him to meet his 
liabilities under this treaty. Difficulties however ensued, the 
subsidy was not regularly paid, and it was at last in 1799 pro- 
posed to the NawAb Vizier that he should cede a certain portion 
of his territory os a substitute and provision for the money 
payment. After a display of considerable reluctance on his part, 
a treaty was at length concluded on the 10th November 1801, 
by which he ceded to the Honorable the East India Company iu 
perpetual sovereignty those territories in the Doab, which were 
afterwards, by section 2 of Regulation II of 1803, divided into 
seven zillahs or districts, namely Moradabad, Bareilly, Etawah, 
Furnickabad, Cawnpore, Allahabad, and Goruckpore. In 
return for this cession of territory, the East India Company 
engaged to defend the territories which remained to His Excel- 
lency the Vizier against all foreign and domestic enemies and to 
guarantee to him, his heirs and successors the possession of the 
territories so remaining together with the exercise of his and 
their authority within the said dominiona^ The Nawdb Vizier 
further engaged to reform his internal administration, to advise 


> Sir John Shore was himself on the spot. and. though threatened 
with considerable danger by Mirza All and hie party, carried oat the 
neoessary steps for his removal with temper, abilityt and firmness. 

* See the Treaty -— TreatieZy voL ii, p. 121 ; and the snb^ 
aeq^u^ Memorandam, p. 127, 



Treaty with Nawah Ynter, It 

with the British Government and to conform to its counsels in 
all affairs connected with the ordinary government of his domi- 
nions and with the usual exercise of His Excellency’s established 
authority.” A Besideut was to be stationed at Lucknow, and 
through him the advice of the British Government was ordinarily 
to be given; though on important occasions the Governor- 
General might make a direct communication in person or by 
letter.^ Three members of the Civil Service were appointed to 


* This was a treaty of unequal alliance, involving guarantee, protec- 
tion, and a right of interference in the internal administration of the 
Naw&b Vizier’s dominions, which thus became what Western Interna- 
tional Lawyers would call a semi^sovercign State (see Wheaton’s Ele- 
ments of International Law, p. 45). It may be convenient to give here 
a brief account of subsequent dealings with the family of the Naw&b 
Vizier of Oudh. In 1812 a treaty was concluded with Naw&b Sadat 
Ali, which provided for the adjustment of the boundary line between 
tlie British territories and Oiidh, as the course of the rivers which 
formed the original boundary changed from time to time. Sadat A ii 
Khan died on the 11th J^uly 1814 and was succeeded by his son Ghazi- 
ud-dln Heider. with whom all previous treaties were continued. In 
1814 Lord Moira (afterwards Marquis of Hastings) was at Oawupore in 
order to be near the scene of the Nipal war. Differences had arisen 
about the extent of interference exercised in the internal administra- 
tion by the Resident ; and the Naw4b Vizier, having sought a personal 
interview with the Governor-General in order to their adjustment, was 
so gratified with the courtesy with which be was treated by Lord Moira 
that he offered him a present of a orore (ten millions or one hundred 
lakhs) of rupees (£1,000,000). The present was of course declined, but 
Rs. 1,08,50,000 was taken as a loan bearing six per cent, interest, which 
was to be devoted to the payment of certain stipends guaranteed by 
the British Government, the principal of these stipends, os they lapsed, 
being repayable to the Nawdb. A second loan of a similar amount and 
at similar interest was taken in March 1815 to meet the continued 
expenses of the Nip&l war, at the conclusion of which this amount was 
paid off by ceding to the Nawdb that portion of the territory conquered 
from the Giirkhas, which lies between the river Gograh and the district 
of Goruckpdr. At the same time ^Ist May 1816) the parganaof Naw&b- 
gunj in district of Goruckpiir was given in exchange for the 
pargana of Handia lying between the British districts Jaunpdr, 
Mirzapdr, and Allahabad. In 1819 the Vizier formally renounced his 
dependence upon the titular Emperor of Delhi, and with the reoogpiition 
of the British Government assumed the title of King of Oudh. Ghazi- 
ud-din Heider died in 1827 and was succeeded by his son Nasfr-ud-din 
Heider, who died in 1837 and was succeeded by his uncle Mahomed Ali 
Sh&h. The last-mentioned King died in 1842 and was succeeded by 
his son Amzad Ali Sh&h, who was in 1847 succeeded 1^ his son Wajid 
Ali Sh&h. The conditions of the treaty of 1801, which empowered the 
British Government to interfere in the internal administration, had 
always proved a source of difficulty, more especially as the Kuw&b 
Vizier of that time or his successors had never effectually carried out 
the sixth article of that treaty by which His Excellency engaged that 
he would establish in his dominions ** such a system of adminfitriation 
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^ a Board of Commissioners for the administration and settle-- 
ment of the ceded territory ; and Henry Wellesley, brother of the 
<}ovemor>General, was nominated President of the Board and 
Lieutenant-Governor of the new provincea 
§ 11. — Sevajl, the founder of the Maratta power, was bom 
in 1627, and was the grandson of Mallajf Bhonslay, a captain of 
horse in the service of the king of Ahamednagar. Having made 
himself master of his father’s Jagir of Puna, he commenced a 
sort of guerrilla warfare upon his neighbours, aiid rapidly extended 
his authority and his territory, until at the age of thirty-five he 
was in possession of the whole coast of the Conoan, from Calliau 
to Goa. He then attacked the Mogul dominions ; and Shaista 
Khan, afterwards siibahdAr of Bengal, was sent to repel him. 
Notwithstanding the plunder of Surat and Baroelore, he was 
unable to resist the overwhelming forces which Aurangzlb sent 
against him, and he submitted and entered into the service of 
the Emperor. Considering himself insulted by his treatment at 
court, he eluded the vigilance that would have detained him, 
and returned to consolidate his dominions and renew his ravages. 
On the 6th June 1674 he assumed the insignia of royalty. He 
died on the 5th April 1680 greatly to the satisfaction of Aurangzi'b, 


to be carried into effect by his own officers, as shall be conducive to 
the prosperity of his subjects, and be calculated to secure the lives and 
property of the iuhabitants.’* As the beneficial results of good 
administration gradually showed themselves in the neighbouring 
territories subject to British rule, the maladministration of Oudh and 
its effects became more conspicuous, and forced themselves on the notioe 
of the Power with whom the above stipulation had been entered into 
and upon whom therefore devolved the duty of seeing it oarried into 
operation — a duty towards the people of the country, which lay at the 
very foundation of the principles upon which the treaty of 1801 rested. 
Bepeated admonitions and warnings having proved wholly infmctuous, 
the British Government at last resolved to assume the administration 
of the country. The King, Wajid All Sh&h, having refused to sign a 
new treaty which was proposed to him. the Government of the country 
was taken over by the British absolutely and for eveir in February 1856. 
A provision of twelve l&khs a year was made for Wajid Ali Sh&h, who is 
allowed to retain the title of King during his lifetime. On his death the 
title will cease and the stipend will be reduced to a suitable provision 
tor the family of the ex-King. The annexation of Oudh, as well as 
other acts of the Britiefii Government, has formed the subject of severe 
eriifioism and censure with persons who have failed to realize the true 
positioE of the British power in India. Successor partly by treaty, 
partly by conquest, to tihe Mogul Emperor and the various dynasties, 
wrhi<m struggled in vain amongst themselves for pre-eminenoe, the 
British have become emphatically the Paramount Power in India. The 
Anty of such a power, especially under the peculiar oiroumstauoes. cannot 
he measured by, as its whole authority is not derived from, treaties <n- 
poy form of social or national compact. 
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who ih^ bringiDg his whole power to bear against the Maxatta% 
wrested from them most of Sevi^i’s conquests, and taking his 
son Sambaji prisoner put him to a cruel death. Saho or Sahajf, 
Sambajfs sou, was detained in captivity during Aurangzfb’s life* 
time. After the Emperor’s death he obtained his release ; and, 
returning to the Deccan, notwithstanding the opposition of his 
cousin Sevaji and his aunt Tara Bai, recovered his rights through 
the ability and exertions of Balaji Wiswan^t, his Minister, or 
FeishwOy who was originally the hereditary accountant of a 
village in the Ooncan. Balaji subsequently became the real head 
of the Marattas, while Sahaji settled down to a life of ease at 
Sattara, of which place his descendants became the Edj^s. Balaji 
Wiswandt died in October 1720 and was succeeded by his son 
Baji Rao, the office of Peishwa now becoming hereditary in his 
family. He concluded the first treaty with the English in 1739, 
about a year before his death. It related to commercial matters 
chiefly. He was succeeded by his sou Balaji Rao, usually known 
as the Nana Saheb, with whom the English entered into an agree- 
ment in 1765 to unite their forces for the purpose of attacking 
the pirate Angria or Tulaji. This expedition proved completely 
successful in 1766 under the command of Admiral Watson and 
Clive, Gheriah the stronghold of the pirate having been taken 
and plundered. Sahaji, before his death, which occurred in 1749, 
executed a deed, by which he transferred all power to the Peishwa^ 
on condition that the royal title and dignity should be main- 
tained in the house of Sevaji. Balaji Rao became thus the 
acknowledged head of the Marattas, who were now at the zenith 
of their power. That power was however broken at the battle 
of Pdnipat on the 6th January 1761, and Balaji, who never 
recovered the shock of this disaster, died soon after. He was 
succeeded by his son Madhu Rao, a minor. Raghoba, Balaji’s 
brother, acted as regent during the minority, and, after Madhu’s 
death in 1772 and the murder of his brother and successor 
Narain Rao, usurped the office of Peishwa. He was at first 
assisted by the English, to whom he offered to cede Bassein, the 
island of Salsette and other islands on the Bombay coast ; but 
the Supreme Government at Calcutta disapproved of the arrange- 
ment, and on the let March 1776, through their special agent 
Colonel Upton, concluded the treaty of Pflrandah,^ which 
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’ This treaty ceded the city and pargana of Broach and territory in 
tile vicinity yielding three likhs. The )8th article declared that the 
ekoaf of Bengal and its dependencies had been for time out of mind 
part of the Jagir of Bhonslay and oonld not therefore be withdrawn ; 
but that, if he or his descendants created disturbances by claimiiig 
the Marattas would not assist him. 
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troknowledged the party who opposed Baghoba, and wished to set 
up as Peishwa Madhu Rao Narafn, the posthumous sou of the 
murdered Narain Bao. The terms of this treaty having been 
evaded, the English resolved to assist Baghoba and made a new 
treaty with him on the 24th November 1778. The English 
troops were defeated, and the disgraceful convention of Wargaum 
was the result This Company’s Government would not admit 
the validity of this convention. Further hostilities and negocia- 
tions ensued ; and at last the treaty of Salbye was concluded, 
and ratified at Fort William on the 6th June 1782. This treaty 
provided, amongst other things, that the territories conquered 
from the Peishwa after the treaty of Pdrandah should be restored, 
and that Salsette and three other islands, as well as the city of 
Broach, should remain in the hands of the English. Madhu Bao 
died on the 27th October 1795 ; and, after much dispute as to 
the succession, Baji Bao, the son of Baghoba, became Peishwa, 
chiefly through the support of Paulat Rao Sindia. 

§ 12. — War soon after broke out between Sindia and 
Holkar^ in 1801, which resulted in the defeat of the combined 

* It is not within the scope, and it would scaroelj be possible within 
the limits, of this Work to give even a brief sketch, that would be 
iutelligible, of the rise of all those powers which the English found 
established in India in a state of more or less complete independence. 
The reader is supposed to be acquainted with the general history of the 
country as given in Mill's or Thornton's volumes. The student will also 
find Mr. Marshman's more recent and less expensive work a most useful 
companion, containing all that is necessary to give an exact and succinct 
view of the rise and fc^ of the various powers which from time to time 
existed in India. The following Note may however be useful here. The 
Maratta Power, in its ultimate development, was rather a confederacy 
of powerful chiefs than a State under an individual head. The process 
of development afforded considerable opportunity for the exertion of 
personal ability, which was sure to raise its possessor into a position of 
importance. Thus while the Peishwa was regarded as the head of the 
confederacy, Sindia, Holkar and Guikwar acquired territory and an 
independent position of their own. 

Eanaji, the founder of the House of Sindia, though belonging to a 
respectable family near Sattara. began life as slipper-bearer to the 
Peishwa Baji Rao, through whose favour he rose to be a commander of 
troops, and acquired some possessions in Malwa, where he died. His 
second son, Mkhaji Sindia, succeeded him. He was present amongst the 
other Maratta chiefs at the battle of Panipat, where he was lamed for 
life. He i^terwards, however, organized a considerable army trained' 
under French officers, and took a leading petition in Maratta politics. 
He was made the mutual guarantee of the Peishwa and the British for 
carrying out the terms of the Treaty of Salbye, by which his independ** 
enoe was first acknowledged by the British. Mahaji Sindia died in 1794 
and was succeeded by his grand-nephew, Daulat Rao Sindia, who became 
one of the most formidable antagonists of the British Power. His 
attempts to defeat the Treaty of Bassein brought on war ; but his powen 
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fcHTcei of Sindia and the Peishwa at the battle of Pdna 
m the 25th October 1S02. Baji Eao, forced to fly from Pdna to 


was oon^letelj broken by the battles of Delhi (11th September 1 $ 08)4 
Assaye (28rd ^ptember 1803), and Laswari (Ist November *1808) ; and 
he h^ no alternative left bat to submit to the severe terms imposed by 
Lord Wellesley, and which were incorporated in the Treaty of Sirj£ 
Anjengaum. by which he ceded to the British a large portion of his tern* 
tory, inclnding all that in the Doab. In 1805 G-walior and Gohnd wpre 
G^ed to him, and the river Ohumbul was made the northern boundary 
of his territories. Daulat Roo Sindia died in March 1827, leaving no 
son. A youth, named Jankajl Bao Sindia, was adopted to succeed him. 
He died on the 7th February 1843, also without leaving any son or suo- 
oessor. His widow, however, adopted a son, usually called Babaji Sindia, 
who on his accession assumed the title of Alijah Jyaji Rao Sindia. At 
the time of his adoption he was about eight years of age, and the disputes 
which ensued as to who should exercise the powers of regent during his 
minority led to disturbances, which resulted in the withdrawal of the 
British representative from Gwalior, and finally in war. After the 
defeat of the Gwalior troops at Maharajpore and Punniar, the treaty of 
the 13th January 1844 was concluded, by which territory yielding 
eighteen Ukhs was ceded for the support of the Contingent Force under 
British officers stationed in Sindia’s territories for their protection ; and 
it was stipulated that Sindia’s troops should not in future exceed nine 
thousand men, with twelve field guns and twenty other guns. This 
Contingent Force mutinied in June 1857. The Maharaja Sindia, though 
deserted by his troops on the approach of the mutineers under Tantia 
Topi in June 1858, maintained the cause of the English, and was restored 
to his palace by Sir Hugh Rose’s force. For his fidelity in the mutiny he 
receiv^ a sanad, dated the 11 th March 1862. confirming the possession of 
the Gwalior State to his heirs lineally descended or adopted ; and he was 
allowed to increase his army by 2,000 men, and his artillery by four guns. 
Finally, a new treaty was concluded on the 12 th December 1860 by which 
the relations of the two contracting powers were placed upon a clearly 
defined basis, and certain exchanges of territory were effected in order 
to make the dominions of each more compact. 

The founder of the House of Holkar was Mulhar Rao, a Dhungfar, or 
shepherd, on the Nira, south of Pdna, who also rose to importance under 
Baji Rao. He was present at the battle of P&nipat, and was suspected 
of having made too early a retreat. He died in 1767, and was succeeded 
by his grandson Malli Rao, who died insane a few months after. On tbia 
Alii Bid, Malli Rao’s mother, ruled the Indore State, making Tdkaji 
Holkar her commander-in-chief. Tdkaji’s illegitimate son, Jeswant Rao, 
next became the head of the House, and was strong enough to defeat 
the combined forces of Sindia and the Peisbwa in the battle of Piina in. 
1802, After the treaty of Sirji Anjengaum with Sindia, Holkar pro- 
voked hostilities with British, was defeated, pursued by Lord Lake 
aoioss the Sntl^, and finally forced to sign a treaty on the banks of the 
Beas on Gm 24th December 1806, by which he ceded a large portion 
of territory and gave up all claims on the province of Bundlekond. 
Jeswant Bao died in 181 leaving a minor son Mnlhar Rao, The distnr* 
benoe which took plaoo during his minority led to war. The Indore 
ttom were defeat^ at Mebidpore, and on the 6 th Jannary 1818 was 
js wn ded yie treaty of Hundisore, by wbioh Holkar ceded to the 
tkyyenunei^ all claim of every description against the Bajpdt 
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68oape foiling into the hands of Holkar, now made an nxgent 
application to the British for assistance. The result of thia 

princes of Ondeyptbr, Jeyptlr, Jodhptlr. Kotah, Bnndi, and KeratUi-^seded 
all the territory within and north of the Bondi HillS) also all territory 
within and sooth of the Saotpdra Hills, and also his possessions in 
khandeish ; and agrreed that a British field force shoold be stationed in 
his territories to preserve internal tranquillity and protect them from 
foreign enemies. His independence of the Peishwa was guaranteed by 
this treaty. Mulbar Rao Holkar died without issue in 1833. His mother 
and widow adopted a child of four years of age to succeed him. who was 
styled Martund Rao Holkar. He was opposed by Hurri Rao Holkar, a 
cousin of Mulhar Rao, who having the popular voice on his side, and 
being supported by the British, ultimately triumphed. Hurri Rao died 
in 1843, having in 1841 adopted Khundi Rao, then a boy of thirteen 
years of age, who was acknowledged by the British, but di^ the follow* 
mg year. The appointment of a successor was declared to rest with the 
British Government, and the present Chief Tiikaji Rao Holkar was 
appointed. 

Khundi Rao D4b4ri was the Sanapati, or oommander-in-chief, of 
Sahaji, who on his recommendation appointed Damaji Guikwar his second 
in command, or Sena KJias Klieyl. Khundi Rao had followed the preda- 
tory habits of the Marattas in Guzerat, which came to be regarded as 
belonging to his family. He was succeeded by his son I'rimbuk Rao 
D4b4ri,who was succeed by his infant son Jeswant Rao. Damaji 
Guikwar was succeeded in his oflBce by his nephew Pil&ji Guikwar, 
who was succeeded by his son Damaji Guikwar. Jeswant Rao not having 
sufficient vigour to hold his position, the Guikwar family took the place 
of the D&b&rls, and Damaji Guikwar became the head of the State. On 
his death the succession was disputed between his sons Syaji Gh>bind Rao, 
Hanaji, and Futteh Singh. After a time Futteh Singh was acknowledged 
as Sena Khas Kheyh He died in December 1789, and Gobind Rao 
ultimately succeeded. He died in 1800, and, his eldest son and successcKr 
Anand Rao being of weak intellect, his illegitimate half-brother, 
Kanajl Rao, became the real ruler. Kanaji was deposed by a party 
headed by Raoji Appaji, who being hard pressed by the opposite side 
appealed to the British Government for protection. A subsiffiary foroe 
Was accordingly sent to his assistance, and a cession of territory equal to 
a mon^ly income of Rs. 66,000 was made to pay the expense of maintain* 
ingit. The arrangements made on this occasion were embodied in a 
formal treaty on the 29th July 1802, the 5th article of which declared that 
“ there shall be true friendship and good understanding between the 
Honorable English East India Company and the State of Anand Rao 
Guikwar, in pursuance of which the Company will grant the said Chief 
its countenance and protection in all his public ooncerns, according to 
juetioe and as may appear to Ire for the good of the comtry^ reepeetina 
which he is also to listen to adhice'* In the MalM Kaunt in tne GuBcwaru 
own handwriting occurs the passage ** or even should I mysdf or sty 
smcoessorSi commit anything improper or umjnsty the Mnylish Gocemmm^ 
sMl intcfferc and see that it is sealed according to egynty and reason/* 
Ifhis treaty was recognized by the fourteenth artiine of the 
of Bassein. Anand Rao died in Ootober 1619 and was snoo0ed^ 
hyhis brother Syaji Rao, who died in December 1847, living thread 
tons, Gunpat Biao, Khundi Rao, and Mulhar Rao. Gunpat Ri^ 
was ruler d the Baroda Sthte from hia lather% deaHi untuhlawiiif^' 
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was the celebrated Treaty of Bassein, dated the Slst 
December 18P2, by which it was stipulated that the 
Govenunent should never permit any power or state whatever to 
commit with impunity any act of unprovoked hostility or afigres- 
luon against the rights and territories of the Peishwa, but sl^uld 
at all times maintain and defend the same ; and that the Honor* 
able East India Company should furnish a permanent subsidiary 
force of not less than six thousand regular native infantry, with 
the usual proportion of field pieces and European artillerymen 
“ with a view to fulfil this treaty of general defence and protec- 
tion.” For the payfnent of the expense of this force, the 
Peishwa assigned and ceded in perpetuity certain territories 
detailed in a schedule annexed to the treaty, yielding an 
annual revenue of twenty-six lakhs of rupees. By a Supple* 
mentary Treaty, dated the 16th December 1803, part of the 
territory so ceded was exchanged for territory in the province of 
Bundlekund, yielding an annual revenue of Rs. 36,16,000, to 
be taken “ from those q-uarters of the province most contiguous 
to the British possessions, and in every respect most convenient 
for the British Government.^ The territory selected and ceded 
in full sovereignty under this Supplemental Treaty was formed 
into the British dllah or district of Bundlekund (see Section 4, 
Regulation IX of 1804, and Section 3, Regulation VIII of 
1805). The territories ceded nearly at the same time by Daulat 
Rao Sindia under the provisions of the treaty of Siiji Anjengaum 
(30th December 1803), and which are designated in the Bengal 
Regulations as “ The Goriquered Provinces situated within the Doah 
and on the right hank of the river Jumnaf were formed into the 
British zillahs or districts of Pdnipat,^ Allyghur, northern 
division of Saharanpdr, southern division of Saharanptir, and 
Agra (see Section 3, Regulation IX of 1804, and Section 3, 
Reflation VIII of 1805). The territories ceded by the Nawib 
Vnder and by the Peishwa,^ and those taken by right of conquest 


in November 1856. He was snoceeded by his brother Ehundi Bao, , who 
was suooeeded by the third brother Halhar Bao, whose recent tri^ and 
deposition created considerable excitement in India. He has been sao* 
oeeded 1^ a member of the Ehandeish branch of the family, raised to 
the by permission of the British Government. 

* The fimt Peishwa acquired territory in Bundlekund by being adopted 
as the son of Chattersal, B&j& of Bundlekund. 

, * Zillah Pibiipat was ^e territory adjacent to thS city of Delhi, which, 
with ^e oity, were assigned to the Emperor Shah Alam for his 
maintonanoe. 

* It, mf^ be oonvenimit to notioe here the end of toe dynasty ol toa 
«ymwa, Bail Bao broke out into hostilities in 1617 by attacking^and 
plandertog toe British Besidency of Pdua. His troops were deu ' " 
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feom Daulat Bao Sbdia, are generally denominated in the 
Bengal Regulations “ The Ceded and Conquered FrovinceeA They 
were subsequently^ with some additions, formed into the Lieute* 
hant-€k»Ternorship of the North-Western Provinoea^ 

§ 13.-^The Bhonslay family, who ruled Berar with its capital 
Nagpdr, were another branch of the great Maratta confederacy* 
The founder of the house is said tp have been Parsaji, a private 
hmrseman, who rose to power under Sahaji, and was entrusted 
with the collection in Berar of the chauthy or one-fourth part of 
the revenue, exacted by the Marattas as the price of forbearing 
to ravage the country. He was succeeded by his son Ragaji, who 
extended his authority from the Nerbudda to the Godavery, and 
from the Adjuntah Hills to the sea. Having terrified the Peishwa 
by a march towards Pdna, he was bought off by a Jagir of the 
chauth of Bengal and Bahdr. Eagajf died in 1755 and was suc- 
ceeded by his eldest sou Jauaji, who died without issue in 1772, 


at the battles of Kirki, Eoryganm and Ashti ; and he was forced to throw 
himself on the mercy of the British, and to accept the terms offered him 
on the 1st June 1818, which were that he should resign for himself and 
his successors all right, title and claim over the Government of Ptlna 
or to any sovereign power whatever, and accept a pension from the 
British Government. A pension of Rs. 8,00,000 a year was allowed himi 
and he was settled at Bithiir, near Gawnpore. He died on the 2Sth 
January 1851, bequeathing what property he possessed to his adopted son 
Dhdndhd Punt Nana, to whom the Jagir of Bithdr was granted for 
life by the British Government Baji Kao’s pension was not continued 
to his family, Dhiindhii Punt was the infamous Nana Saheb of the 
Mutiny. 

' By the 3 and 4 Will, IV, Cap. 86, 8. 38 (1833), it was enacted that 
the territories subject to the Government of the Presidency of Fort 
William in Bengal should be divided into two distinct Presidencies, to be 
styled the Presidency of FoH William in Bengal and the Presidency of 
Agra, These provisions were not, however, carried into effect, and they 
were suspended by the 5 and 6 Will. IV, Cap. 52 (1835), which enaotea 
'^at, during their suspension, the Governor-General in Council might 
appoint a Lieutenant-Governor of the North-Western Provinces, and 
from time to time declare and limit the extent of the territories to be 
placed under, and the extent of the authority to be exercised by, such 
{jeutenantTGovemor. A Lieutenant-Governor was appointed under 
these provisiops, which continued by the 16 and 17 Viet., Cap. 95, 
G. 15 (1853). The 16ih section of this last mentioned Statute authorized 
tihe appointment of a Lieutenant-Governor of such part of the territoriea 
under the Presidency of ^ort William in Bengal, as for the time being 
might not be under the Lieutenant-Governor of the North-Weetem 
Provinces. The Lieutenant-Governor of Bengal is appointed under the 
fkuthor|ty ponlerred by this seotion, Under the 3 and 4 Will, IV, Cap. 85^ 
8, 69, ^e ^vemor-General in Council had been authorised, as often 
imthe e^enoies of the public service required, to appoint a Bmity 
Cevemer of the Presidency of Fort William in Bengal, i,e, of the mim 
denoy as qqnstlta^d by the 38th section above referred tOi 
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having ftddpted his nephew Ragaji, a minor, as his suooessor* 
Disputes ensued, and Sahaji, Janaji^s brother, seized and held 
government until 1775, when he was killed by Madigi, the father 
of the minor Ragajf. Madaji, as regent for the minor, exercised 
the i^wer of the State until his death in 1788, u^n which 
Bagaji, then twenty-eight years of age, succeeded. He reifused 
the overtures of the English to enter into an alliance for the 
purpose of reducing the rising power of Sindia ; and finally, after 
the treaty of Bassein, joined Sindia in the war against the 
English, and shared Sindia’s defeat. Reduced to extremities by 
the loss of the battle of Argaum^ and the capture of the fort of 
Gawilgur, Bagaji sued for peace, and on the 17th December 1803 
signed the treaty of Deogaum, the terms of which were negotiated 
by Mr. Mounts tuart Elphinstone. By this treaty the province 
of Cuttack, including the port and district of Balaso^, and all 
the territory west of the river Wurdah and south of the Nernulla 
and Gawilgur Hills were ceded to the Honorable Company in 
perpetual sovereignty. Bagaji died in 1816 and was succeeded 
by his son Parsaji, under the regency of Appa Saheb, his cousin, 
by whom he was murdered in 1817. Appa Saheb now became 
the head of the Nagptir State, and joining the Peishwa commenced 
hostilities by an attack on the Residency on the 26th November 

1817. He was, however, repulsed, and, on the 6th January 1818, 
was compelled to sign a provision^ agreement, ceding territory 
for the support of a British Contingent Force, and engaging to 
conduct the government according to the advice of the Resident 
He had scarcely signed this agreement when he commenced fresh 
intrigues, was iu consequence arrested, made his escape, and, 
after an ineffectual attempt to recover Nagptir, died at Jodhpfir 
in 1840. After his flight, Ragaji^s daughter’s son, who also took 
the name of Rdgajl, was made Raja of Nagpiir on the 26th June 

1818, the Resident managing the state during his minority. 
On his coming of age in 1826, a new treaty was concluded, by 
which, admitting that he succeeded by the favour of the British 
Government, he agreed not to enter into negociations with any 
other State without consulting the British Government; he 
ceded in perpetuity, for the support of the British subsidiaiy 
force, Mundilla, Jubbulpdr, Seoul, Chauragur, Rewa, Baitdl, 
MuUagi, Sambhulpur and Patna with its dependencies ; and 
bound himself to adopt such regulations and ordinances as should 
be suggested by the British Government, through its representa- 
tive, for ensuring order, economy and int-egrity in every depart- 
ment of the government. Bagaji died on the 11th Decei](d>6r 
1853 without issue or male rektions, and without having adoj^ed 
It SOIL soocession in the Bhonslay family was h^feditai^ m 
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the male line to the exclusion of femalea The State had 
been forfeited in 1818 by the hostility of Appa Saheb, and had 
been declared to belong to the British Grovemment by right of 
conquest. The grant to Ragajf was made out of grace and 
favour ; and, on the death of the donee without heirs, the terri- 
toiy lapsed to the donor, and being incorporated with the British 
dominions, was formed into the Chief Commissionership of the 
Central Provinces. 

§ 14. — The acquisition of territorial sovereignty in India by 
the Company has been always held to have been made on behalf 
of, and in trust for, the Crown. ^ At what precise time the Com- 
pany exchanged the character of subjects for that of sovereign, 
and obtained for the Crown the rights of sovereignty, is by no 
means clear. For a long time after the first acquisition, no such 
rights were claimed, nor any acts of sovereignty exercised.* But 

* This proposition was advanced on the occasion of every discussion 
as to the renewal of the Company’s privileges. The Statute 6.‘1 Geo. Ill, 
Cap. 166, S. 96, declared the nndouMcd novf'vngnty of the Crown over 
the territorial acquisitions of the East India Company. The 16 and 17 
Viet,, Cap. 96, S. 1, provided that the territories then in the possession 
and under the government of the Company should continue under such 
government in tniH for Her Majesty, her heirs and successors, until 
Parliament should otherwise provide. As to the principle that a subject 
c^not in his own right acquire foreign territory, and that the sover- 
eignty thereof when acquired vests in the Crown, see Campbell v. ffall, 
20 State Trials, 323 ; The Foltiiia, 1 Dods, 451 ; and the remarks of Lord 
Brougham in The Mayor of Lyons v. Tlui East India Company^ 1 Moo. 
Ind. Ap., 274. 

* Per Lord Brougham in Tlui Mayor of Lyons v. The East India Com'- 
pany (1836), 1 Moo. Ind. Ap., 274. in the same case the earlier position 
of the English in India is thus described: ‘* Enough has been said to show 
that the settlement of the Company in Bengal was effected by leave of 
a regularly established Gorernment, in possession of tlu‘ count nj, invested 
with the rights of sovereignty and exercising its powers ; that, % permis- 
sion of that Government, Calcutta was founded and the factory fortified 
in a district purchased from the owners of the soil by permission of that 
Government, and held under it by the Company as subjects owing 
obedience, as tenants rendering rent, and even as officers exercising by 
delegation a part of its administrative authority.’* In The Advocate 
General of Bengal v. Rani Surnamayi Dasi Lord Kingsdown said : — 

The first settlement made in India was a settlement Hia<le by a few 
foreigners for the purpose of trade in a very populous and highly civiliz- 
ed country under the government of a powerful Mahomadan ruler, with 
whose sovereignty the English Crown never attempted nor pretended to 
interfere for some centuries afterwards. If the settlement had been 
made in a Christian country of Europe, the settlers would have become 
subject to the laws of the country in which they settled.” Adverting to 
^e fact that this did not happen, but that they retained their own laws 
for their own government within the factories which they were permitted 
by the ruling powers to establish in India, Lord Kingsdown further 
observed, that ^ this was not on the ground of gener^ international 
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though the precise date of the acquisition of sovereignty cannot 
be exactly fixed — doubtless because it was effected by a gradual 


laW) or because the Crown of England or the Laws of England had any 
proper authority in India, but upon the prinoiples explained by Lord 
Stowell in a very celebrated and beautiful passage of his judgment in 
the case of Tke Indian, Chief (3 Rob. Adm. Rep, 28)— *• In the East from 
the oldest times,” said Lord Stowell in the passage here referred to, **an 
immiscible character has been kept up; foreigners are not admitted into 
the general body and among the society of the nation ; they continue 
strangers and sojourners, as all their fathers were — Doru amara miam 
non inter niueuit undam — not acquiring any national character under the 
general sovereignty of the country, ami not trad[ng under any reoognized 
authority of their own original country, they have been held to derive 
their present character from that of the association or factory under 
whose protection they live and carry on their trade.” — ‘‘The laws and 
usages of eastern countries where Christianity does not prevail,” con- 
tinued Lord Kingsdown in the judgment just quoted from, “are so at 
variance with all the principles, feelings, and habits of European 
Christians that they have usually been allowed, by the indulgence or 
weakness of the potentates of those countries, to retain the use of their 
own laws ; and their factories have for many purposes been treated as 
part of the territory of the sovereign from wliose dominions they come,” 
Before the acquisition of territorial sorereuftit u carrying with it the right 
to legislate for all classes of subjects, the position of British traders and 
residents in India was then of this nature— they were aliens living in a 
foreign country which had a regular government of its own. Under 
similar circumstances in the West, according to western international 
law as accepted by Christian nations, they would have been subject to 
the municipal law of the country in which they traded or resided tem- 
porarily or permanently. This rule of western international law was, 
however, tacitly acknowledged by both parties (as evidenced by their 
conduct) not to be applicable in the East to the case of Christians trad- 
ing or residing in a non-Christian country. This was due on the one 
hand to the unwillingness of the strangeiS to subject themselves to rules 
wholly foreign to their ideas and unsuited to their habits ; on the other 
hand, to the absence of any desire on the part of the governing powers 
to impose upon foreigners of another creed the peculiar laws of the 
country. In these laws the secular and the religious element were so 
closely intermingled, that it would have been difficult, if not impossible, to 
apply them to the regulation of the mundane affairs of strangers without 
at the same time admitting them to a fellowship and an intimacy in 
religious things, which, according to their ideas, could never be allowed 
to those who were aliens not only in the temporal state, but also in that 
great commonwealth which they believed to exist for them alone beyond 
the limits of time and the confines of the visible world. As rules of 
international law derive their binding force not from the authority of any 
paramount legislative power, but from the voluntary consent of nations, it 
is reasonable to say that the rule thus adopted in the East with the mutual 
concurrence of those concerned, had for them as much binding force and 
ultimate effect, as the dissimilar rule, to the control of which the Chris- 
tian nations of the West have voluntarily subjected themselves. It 
follows that British subjects resident within their own factories were 
•governed by their own laws so far as the soverelgpi authority of their 
4>wn country determined that they should be governed thereby, and this 
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change, not by any single occurrence happening on a particular 
date — there can be no doubt that at the beginning of 1806 the 
sovereignty of the Bengal Presidency had been acquired ; and 
the British power had become paramount in India The Emperor 
of Delhi, deprived of sight by a ruthless marauder (Gholam 
Kadir, 1788), and then detained for many years a helpless captive 
in the hands of the Marattas, had gladly thrown himself on the 
protection of the British, when he was released by Lord Lake 
after the battle of Delhi^ (15th September 1803). The Naw4b 
Vizier of Oudh had, by the treaty of the 10th November 1801, 
ceded to the Company a large portion of his territory in perpetual 
sovereignty, and had agreed to govern the rest under the advice 
and in conformity with the counsel of the British Government. 
The treaty of Bassein, concluded on the 31st December 1802, 
with the Pcishwa, together with the Supplementary Treaty 
of the 16tli December 1803, had acknowledged the supremacy of 
the British Power and recognized a similar treaty concluded 
with the Guikwar on the 29th July 1802. The treaties of 
Deogaum with the Kaja of Berar (17th December 1803), of 
Sirji Anjengaum with Sindia (30th December 1803), and of the 
banks of the Beas with Holkar (14th December 1805) had 
been dictated by the authority of conquest. Seringapatam 
and with it the power of Tippu Sultan had fallen in Southern 
India. Of all the States that had from time to time enjoyed 
a brief superiority, none any longer ventured to contest the 
supremacy with the British Power, which had by cession and 
conquest acquired a large territory, and by its strength and the 
superiority of its arms had raised itself to the position of the 
Paramount Power in India. ^ 


at a tioio whea the British aat^oa were not possessed of territorial 
sovereignty in India. Sovereignty carries with it the right of legisla- 
tion. This right was exercised without challenge over the native 
inhabitants of Bengal, Bahar and Orissa, from 1773 (see 13 Geo. Ill, Cap. 
68, S. 3G ; 21 Geo. Ill, Cap. 70, S. 23 ; and 37 Geo. III. Cap. 142, S. 8>. 
It may be contended that the sovereignty over these provinoes dat^ from 
that year. 

* It has been mentioned in a previous note that the twenty-six lakhs 
reserved in the grant of the Diwdni were withdrawn when he put him- 
self in the hands of the Marattas. This was done by the authority of the 
Directors (see their letter of 11th November 1768). After the battle ol 
Delhi, he was allowed a pension of Bs. 60,000, afterwards increased to 
Hs. 1,00,000 a month. Sh&h Alam died in 1806 and was succeeded by 
.^bar Shah, who died in 1837, and was succeeded by Bahadtlr Shah, who 
mined the mutineers in 1857, and was in consequence banished to 
Bangoon. 

* ^neral Wellesley (afterwards Duke of Wellington) said that no 
permanent system of p(^Gy could be adopted to preserve the weak against 
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§ 15. — This Chapter may perhaps be usefully concluded 
with the following table of the years in which some other 
territories connected with the Presidency of Bengal were ac- 
quired ; — 

Assam was conquered from the Burmese in 1825. Upper 
Assam was granted to Rajd Purunder Singh in 1833 ; but 
was again resumed, as he was unable to fulfil his engage- 
ments. 

Arakan and the Tcnasserim Provinces were ceded in 
1826. 

Cacliar, except the Hilly part, was annexed in 1830. The 
Hilly part was annexed in 1853. 

The Cossia (Kasia) and Jyntia Hills territory was confiscated 
and annexed in 1835. 

Darjiling was ceded by the Raja of Sikkim in 1835. 

By the treaty of Lahore, concluded on the 9tli March 1846, 
after the battle of Sobraun, the territory east of the Beas 
and hill country between Beas and the Indus, including 
Cashmere and Hazara, were left in the possession of the 
English. 


the strong, and to keep the princes for any length of time in their relative 
situations and the whole body in peace, without the eKtablishraent of one 
power, which by the superiority of its strength, and its military system 
and resources, should obtain a preponderating influence for the protec- 
tion of all. He and his brother Lord Wellesley made the Company this 
paramount power. In treating with Runjit Singh in 1808, Lord Minto 
told him that the British had succeeded to the power and rights of the 
Marattas in the north of Hindustan, and therefore held themselves bound to 
protect the Sikh States of Sirhind. Runjit Singh admitted the argument 
and signed the treaty of Amritsir on the 25th April 1805), by which he 
agreed to respect the rights of the chiefs south of the Sutlege. In the 
same year the Rajpiit princes of Oodeypiir, Kotah, Jeypdr and Jodhpdr, 
when applying for protection, represented that there had always been in 
India some supreme power to which the weak looked for protection 
against the ambition and rapacity of the strong, that the Company had 
succeeded to this position, and were bound to fulfil its duties. Sir John 
Malcolm in his Report on Malwa d^cribes the result of the measures 
adopted for dealing with the chiefs to be the mutual surrender of the 
supremacy over the petty States and Chiefs to the British (rovernment. 
The Times in a recent article on the Guik war’s trial correctly remarks : — 
“ The Paramount Power in India, as it is vested in the Queen, and 
exercised by her Viceroy, does not derive its force and essence from 
legislation, or from treaties, or from any form or social or national com- 
pact. It rests ultimately on the right of the stronger, the indisputable 
claim of the conqueror to enjoy his conquests undisturbed, and to insist 
upon the preservation of peace and decency among bis weaker neigh- 
bours. lliis is the principle upon which we have acted, and which 
India has fully recognized daring the political vicissitudes of the last 
hundred years.” 
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On the 29th March 1849, Mah^dja Dhullp Singh resigned 
for himself, his heirs and successors all right, title and 
claim to the sovereignty of the Punjdb or to any sovereign 
power whatever ; and accepted a pension from the British 
Government. On this occasion the gem called the 
** Koh-i-ndr ” passed into the possession of the Queen of 
England. 

The province of Pegu was annexed by proclamation in 1852, 
after the capture of llaugoon. 



CHAPTER II. 

THE TENURE OF LAND IN tHE BEJIGAL PRESIDENCY. 

§ 16. — The Tenure of Land in India is a subject which has 
generally been supposed to be one of considerable difficulty. It 
has been on more than one occasion the source of earnest dis- 
cussion, conducted with a certain degree of asperity by the holders 
of different and sometimes contrary opinions, each of whom pro- 
duced probable arguments in support of the correctness of his 
particular views. Much of this difference of opinion and much 
of the difficulty which has surrounded the whole question may 
perhaps be traced to this fact, that sufficient account has not 
been taken of the diverse circumstances of different parts of the 
country. Institutions, which in some places were originally com- 
plete in all their parts, and the subsequent development of 
which was perfect, had in other places an incomplete existence 
originally, or were afterwards but imperfectly developed. Their 
growth was impaired, or even wholly stopped, and this at different 
stages in different localities. Here, the plant was stunted and 
dwarfed ; there, wdiolly rooted out by circumstances of external 
violence connected with those waves of invasion and conquest 
which swept with varying violence over the country, sometimes 
extending their influence directly into every remote channel, at 
other times producing indirect results by forcing before them the 
remnant of similar waves that had preceded them. When these 
disturbing elements had passed away ; and, amid the peace of 
British rule, what remained of former institutions came to be 
examined, it is not surprising that the more or less imperfect 
specimens, which were found, suggested various ideas as to the 
nature of the single whole, which was the prototype of them all.^ 


* Mr. Elpbinstone remarks: — “Many of the disputes about the pro- 
perty in the soil have been occasioned by applying to all parts of the 
country facts which are only true of particular tracts; and by including 
in conclusions drawn from one sort of tenure other tenures totally dis- 
similar in their nature .” — HUtory of India , p. 73. 
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§ 17.— According to the picture of Hindu society presented by 
the Code of Manu, drawn up probably in the ninth century 
before Christ, the government was vested in an absolute monarch 
acting under the counsel of Bramins. His revenue consisted of 
a share of all agricultural produce, varying according to the soil 
and the labour necessary to cultivate it ; of taxes on commerce, 
petty traders and shopkeepers ; and of a forced service of a day 
in each month by handicraftsmen. The share of the produce 
was one-twelfth, one-eighth, one-sixth, according to circumstances, 
and might, in cases of emergency, be raised to one-fourth. The 
Code does not distinctly lay down to whom the absolute property 
in the soil belonged. |t has been argued that it belonged to the 
King, because he is called the ‘Mord paramount of the soil” 
The cultivator’s proprietary right has, on the other hand, been 
deduced from the text — ‘‘ land is the property of him who cut 
away the wood ; ” or, in the words of the commentator, “ who 
tilled and cleared it.” It has been also said with considerable 
force that, as the King’s share was limited to one-sixth or at most 
one-fourth, there must have been another proprietor for the 
remaining five-sixths or three-fourths, who had obviously the 
greater interest of the two in the whole property shared.^ The 
internal administration was to be conducted by a chain of civil 
officers consisting of lords of single townships or villages, lords 
of 10 towns, lords of 100 towns,^ and lords of 1,000 towns. It 
was their duty to collect the revenue, and they were remunerated 
by small fees in kind or by a portion of the King’s share of the 
produce. 

§ 18. — In later times, and especially after the Mahomadan con- 
quest, many of the links of the system which connected the 
township or Village Community with the governing power be- 
came wanting ; and other modes of connection were substituted, 
as the policy or necessity of rulers dictated. But whatever were 
the means of connection, the township or Village Community 
possessed an inherent vitality^ in itself, which preserved it amid 
the revolutions of power and the changes of dynasties. The 
Village Community was a little republic having its own territory 
and its own municipal government under a Headman, formerly 
the King’s agent, and removable at his pleasure, but whose office 


* W pliinfit g History of India, 'p 21. 

* The lordship of 100 towns oorresponded to the Paryana which still 
generally exists. Traces of the other divisions are still to be found, 
especially in the Dekkan, id, p. 61. 

* See Sir Charles Metcalfe’s Minute. Eeport of Select Committee of 
House of Commons, 1832, vol. iii, App. 81, p. 331. 
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afterwards became hereditary^ according to the tendency of all 
Hindd institutions. He settled with Government the revenue to 
be paid for the year, and apportioned the amount amongst the 
villagers. For the payment to Government he was held personally 
responsible, and was punished in oases of default. The territory 
was the common property of the original inhabitants, the mem- 
bers of the original Patriarchal Family.^ In some villages the 
cultivated lands only wore divided, periodical interchanges of the 
portions being occasionally usual, ^ or the division being once for 
all final and complete. In both cases, however, the waste land 
remained common for pasturage, until an increased population 
necessitated an extension of cultivation. In other villages the 
division included the wastc^ as well as the cultivated land. A 
compact portion of land was not given to each individual : but 
a share of each description of soil, suitable for the production of 
each different crop, w^as assigned to every member of the com- 
munity.® All the members were liable for the dues of Government 
and other public burdens® in ])roportion to their respective slnires, 

* It was sometimes elective. — J/aitir's MU aye Coimnmiitien^ p. 122 ; 
3Ir. Fiore's Minute of ISth Jiin(‘ 1789, § 245, and Mr, Holt Mackenzie's 
Minute of the 1st July 1819, § 52.S. 

* See Maine's Village (^ommvinties in the East and ^yest, p. 15. 

• Elyh instone' 8 History of England, p. 66 ; Maine's Village Commu-^ 
nities, pp. 86, 112. 

♦ Sometimes again the waste was partly held in common and partly 
divided. — Carnegy's Land Tenures of I gpn India, p. 5. 

* An individual thus had many plot.s or patches, some north, some 
south, and some perhaps east and west of the village. This interlacing of 
plots is one great source of difficulty, when the laud of a village comes 
to be measured. — See the Author’s Law of Evidence,, Appendix I, p. 651. 

• Such as repairs of the walls and temples, the cost of public sacrifices, 
charities, ceremonies, and amusements on festivals. Each township 
managed its own internal affairs, police, administration of justice, &c. 
It has been thought by some that this principle of self-government can 
be restored and adapted to modern requirements. In Bengal Proper, the 
Village Community early fell into decay, if indeed it ever existed in its 
integrity, which may be doubtful. The success of any attempt at 
restoration must therefore be problematical in this part of the country. 

The following is a list of the officers of a complete Village Commu- 
nity 

1. Headman ax Patel, mokaddam, 7. Smith. 

mandal, gaud. 8. Carpenter. 

2. Accountant = Elarnam, kal- 9. Potter. 

kani, tallati, patwari. 10. Washerman. 

3. Watchman = Mhar, tillari, 11. Barber. 

paggi, daur^ha, paik, pasban, 12. Cowkeeper. 

gorayat, chaukidar. 13. Doctor. 

4. Priest or Bramin. 14. Musician. 

6. Schoolmaster. 15. Poet, minstrel, and genealogist, 

i5. Astrologer s Fotishi, f oshl. 
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§ 19. — ^While the Village Community remained in its infancy, 
this simple state of things presented no conflict of rights, no 
difficult social problems which could not be solved by the Head- 
man assisted by assessors of his own choice, or by arbitrators 
named by the parties. But as the Patriarchal Family became 
further developed, as the original stock became more ramified, as 
the shares of the original members became divided and sub- 
divided by the operation of a law of inheritance, which did not 
acknowledge primogeniture,^ and as the transfer of shares was 
first allowed and then became usual, — a very much more complex 
state of affairs arose, new rights sprang into existence, and the 
idea was created of individual claims at variance wdth common 
ownership.^ Had the lands remained in the possession of the 
descendants of the original members of the Patriarchal Family, 
sufficient complexity would have been brought about by the 
operation of the law of succession ; but the introduction of 
strangers was a fresh source of intricacy. This introduction was 
effected in two ways : Firsts — a member of the community might 
sell or mortgage his rights to a stranger.^ This was not, how- 

In addition to these the dancing girl is found in Southern India. Pro- 
perly speaking, the village officers were twelve in number, hara halla^ 
watti or ayangadi^ but the list varies, some that are found in some 
villages being wanting in others. Each of them was remunerated some- 
times by a fee in money, sometimes by a portion of the produce (ay4), a 
handful or so out of each measure of grain of every member of the 
community ; but perhaps more generally by the allotment of a piece of 
cultivated land, which generally became the hereditary possession of his 
family. In some places instead of a single headman, there was a village 
Council or Pa'nchayat (assemblage of Jicc originally, though the word is 
used when the number exceeds five) ; but it may be that these were 
merely the arbitrators appointed to assist the headman. In Mr. Shore's 
Minute of the 18th Jtmc 1789^ paras, 242 — 246, will be found an account 
of the influence of the headman, and how it was exerted for his own 
benefit exclusively in parts of Bengal. 

^ For an account of a “ heart-rending intermixed tenure ” created by 
subdivision as a result of inheritance, see Carnegy's Land Tenures of 
XJj^er Indict p. 6. 

The first division was called or pattl. This was subdivided into 

tholas or thoks ; and these again into hhcris ; but the terms, and even the 
use of the same terms, varied in different parts of the country. 

8 “ When by the process just described ” (subdivision by inheritance) 
** one estate had expanded into several separate properties, it not infre- 
quently happened afterwards that one or more of these properties was 
overtaken by misfortune, and the proprietors were reduced to every sort 
of shift to save their land or to moke the most they could in parting 
with it. One member of the community would seek the protection 
of a chief of his own clan, and make over his holding in trust to him ; 
pother would take his holding to that chief's rival, in view of establish- 
ing a balance of power, lest the whole village should be absorbed by the 
first chief ; a third would court the official protection of the Idnwngo ; 



Khudkaaht Baiyat$, 


31 


ever, very frequent in the early history of the township, though 
it became more common in later times. Secondly^ — the origii^ 
settlers, finding that they had more good land than they them- 
selves could cultivate, would endeavour to make a profit of it 
through the labours of others. No method came easier than to 
assign it to a person who would engage to pay the Government 
share of the produce with an additional share to the community. 
While land was plenty and many villages in progress, no man 
would undertake to clear a spot unless he was to enjoy it for ever ; 
and hence permanent tenants would arise. ^ When a share of the 
common rights passed into the hands of females or of persons 
whose caste prevented them from personally performing the 
manual labor of cultivation, a similar practice would bo adopted 
as to land already brought under tillage, which would thus bo 
made over to some one who would undertake to cultivate it, to 
discharge the Government dues, and give a share of the produce 
to those on whose behalf he cultivated. Temporary tenants 
would thus be created. Love of ease so natural to the native of 
India, and ambition to enjoy a superior status, the occupier of 
which without labouring with his own hands was supported by 
the labour of others, would bring about similar results as to other 
portions of the land. 

§ 20. — The permanent tenants settled in the village and were 
called KhMkdsht Raiyata.L^. raivata cultiva ting tho land of 
own village, or the villaire in which roHidnd,^ The rights 

of tUis class have been often mistaken ; and they have them- 
selves been confounded with the village zemindars or proprietors 
whose lands they cultivated. This was no doubt due to the fact 
that while in some parts of the country, as for example in 
Bundlekund, the village zemindars were the actual cultivators ; 
in other parts they had acquired a superior status, and the 


a fourth would crave shelter from a Bramiu of note, relying on hia 
sacred calling to secure his possession ; a fifth would mortgage to a 
money-lender ; and a sixth might sell to a neighbouring capitalist ; and 
the result of all this would be that people of different tribes and per- 
suasions^ varying in number from two to ten would gain and did gain a 
footing in those subdivided villages.” — Carnegy's Land Tenures^ pp. 6, 6, 

* Elphinstone's History of Indian p. 69. 

* From hhud = own, and IMit = cultivation : sometimes erroneously 
interpreted “ cultivating their own landf and so leading to the mistaken 
no^on that they had hereditary proprietary rights. — See Elphinstone's 
History of India ^ p. 248 ; Mr, Shore's Miimte of 18th June 1789, § 225 ; 
Mr, Holt Mackenzie's Minute of 1st July 1819, 0 328, 399, 431, &o. ; and 
Carnegy's Land Tenures, p. 40, on this and other points connected with 
their status,^ They are also called chhapper-hand raiyats, from which 
and^the antithesis ot paikdsht, the meaning is plain. 
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manual labor of agriculture had come to be performed by tenants. 
Where the original settlers were numerous, and their descendants 
increased in numbers sufficient to cultivate all their culturable 
land, the cultivators would naturally be found to be the pro* 
prietors or village zemindars. Where the land of the township 
was too extensive to be cultivated by the first settlers or their 
descendants, strangers would bo introduced as tenants. Thus 
the state of things would naturally vary in different parts of 
the country. Hereditary rights of occupancy have been claimed 
for khudkasht raiyais ; while, on the other hand, it has been 
oontended that they had no rights whatever, and could be ousted 
at the will of those whose lands they cultivated. The true state 
of things seems to have been this. When there was plenty of 
unoccupied land, and population was sparse, the competition was 
not amongst tenants for land, but amongst zemindars for raiyats. 
Tenants once induced to settle in the village were fostered ; and 
where the son was able to step into the father’s place, the 
arrangement suited both parties too well for any doubt to be 
raised as to the course to be pursued upon the death of a tenant. 
Non-fulfilment of the conditions on which the land was cultivated, 
non-discharge of the Government dues or non delivery of the pro- 
prietor’s share of the produce, was the only ground which 
rendered it necessary to remove a tenant. Some landholders 
indeed conceived themselves to possess the power of ousting 
these tenants in favor of other persons who were willing to give 
a higher rent ] but in a state of society in which rents were 
regulated by custom, not by competition, such new tenants did 
not often present themselves, and so the practical exercise of the 
power was not frequent. Thus, notwithstanding occasional 
instances of ouster, it gradually became usual, in the language 
of a later stage of development, not to evict khddkdsht raiyats so 
long as they paid their rent. Under a Government of absolute 
discretion, destitute of the modern appliances for legislation, 
Qusiom was really the sole legislative power. ^ 


* At 252 and following pages of Selections^ from the Jtevenue Records of 
the North-West Provinces published in 1856, will be found a number of 
opinions on this point. The best authorities are pretty well agreed that 
th^e tenants could not transfer their rights, i.e. sell their land — this 
privilege belonging to the zemindar class alone. The khudkasht raiyafs 
interest or the right of occupancy, into which modern legislation has 
turned it, has of late years become not uncommonly saleable in the 
Lower I^rovinces. The Courts indeed hold that it is not saleable as of 
right, though it may become so by custom. The evidence offered in 
disputed cases very often consists of instances in which the landlord has 
brought the raiyat's interest to sale in execution of a decree for rent, 
This is a mode of obtaining, through the intervention of the Courts, ^ " 
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§ 21, — ^The temporary tenants were generally residents of 
another or neighbouring village, who could not obtain in their 
own village as much land as they were able to cultivate : and 
these were called paikaaht raiyata} or raiyata cultivating land 
near their own village. These have been held by all authorities 
to have no rights and to be mere tenants-at-will. They generally 
made more favorable terms, paid lower rates than the knudkdsht 
raiyata. Not having their habitations in the village, they W'ere 
not so amenable to pressure, and could at any time abandon the 
land, to which they had no particular attachment. ^ Amongst 
both these classes of raiyats, there were variations in the rates 
due to several causes, one of the most important of which was 
that more favorable terms were given to high caste (ashraf) 
cultivators, such as Bramins, Cshatryas, Kaysths.® The amount 
of this consideration varied, and was sometimes sufficient to 
enable the favored individual, if above manual labor, to keep a 
servant to do the work of cultivation. Thus we get a class of 
laborers, who were sometimes slaves, when servitude was custom- 
ary and legal. 

§ 22. — We have thus four classes in the Village Community, 
viz : — (1) The village zemindars : (2) permanent tenants or 
khudkdaht raiyats : (3) t emporary tenants or paikd^ J ^rai yata : 
and (4) laborers. It remains to add a fifth, whoseinSuence in 
later times very considerably affected the structure of the little 
constitution. These were the shopkeepers or dealers in grain 
and other commodities. The thrift which seems to spring from 
the pursuit of trade in all countries, and which in India is by no 
means a prominent natural feature of the great mass of the 
people, soon made the village shopkeeper the sole capitalist in 
the community. To him resorted the cultivator whose cattle had 

which goes in payment of the arrears of rent due from the late tenant. 
That the raiyaVa interest finds purchasers is an indication of a change 
having for its ultimate result the substitution of competition for evtsiom^ 
ary rents. 

* Yxom pai (corruption oi pahi irompah s= paa, near), “ living near/* 

non-resident,” and Maht = cultivation. 

* In many parts of Bengal in which the Author has had experience, 
the contrary is now the case. Population has commenced to bear upon 
the soil, and a certain degree of competition for land has been the result. 
Outsiders will thus pay higher rents than the old residents, who enjoy a 
certain amount of consideration The protection given by our laws to 
those who have held for a certain time has also helped to produce thif 
result. 

* Section 20 of the North-Western Provinces Rent Act (XVIII of 1873) 
now enacts that in determining the rate of rent payable by a tenant, his 
caste is not to be taken into consideration, unless it is prov^ that 
local custom caste is taken into account in determining such rate. 
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been carried off by murrain or who was prevented by sickness 
from tilling his land ; who wanted funds for his own marriage 
expenses or for the funeral ceremonies of his father or mother 
or brother ; whose store of food had run short, or whose seed 
grain was deficient. The accommodation afforded was repaid in 
harvest-time with the produce of the soil, and the trader’s store 
of grain increased. When the former or the latter rain failed, 
and drought brought famine, it was the grain-dealer’s stores 
which saved the cultivators and their wives and their little ones 
and their cattle from perishing ; and, when they went to him 
that they might live and not die, he made his bargain with 
them before he filled their sacks with corn, as Joseph is said to 
have done with the Egyptians.^ When invmling armies passed by 
or marauding freebooters came upon the village, and the Headman 
and the zemindars were called upon with severity, it may be with 
torture, to supply their wants and demands, the grain-dealer with 
his ready capital of grain or of money could alone afford the where- 
withal to assuage their urgency and save the village from indiscri- 
minate pillage. It happened betimes that those who made right by 
might, put aside the village zemindars and their Headman, and 
substituted for them the persons who could for the time satisfy 
their exactions. Or in times of less o})en disturbance, when 
siipersession was threatened by those who collected the Govern- 
ment dues and limited the royal demands and their own by no 
rule save the power of endurance in the oppressed, the zeminddrs 
were driven to satisfy exaction by borrowing from the only one 
who could lend, and a part of their rights was mortgaged or 
sold to save a remnant, which on a repetition of oppression and 
exaction was sure to pass by a similar process to other hands. 
And so the petty shopkeeper developed into the grain-dealer 
and capitalist of the community, and became the great man, the 
Mahajan of the Village.^ 

§ 23. — The system of collecting the revenue in kind from the 
Headman of each village was manageable only when the domain 
of the State was limited in extent. As petty states were 
amalgamated by conquest or otherwise, and as the country 
gradually approached the condition of a single Government under 


^ Profane history relates that daring the famine in Egypt, Joseph 
obtained from the Egyptians a surrender of their rights in the land to 
the king, as a condition of supplying their wants from the stores of 
grain in the royal granaries. If a share of the prodace was the king’s 
revenue in Egypt, the existence of these stores is at once explained. 

* Mahajan means literally ^ a great man,’ but is now the common 
term thronghont the Presidency of Bengal by which the village money- 
lender or bfmker is known. 




Mitslajiri, or Farming, S5 

a single sovereign, it became absolutely necessary to change a 
state of things so primitive and ill-suited to further stages of 

progress. Coin was scarce ; and, where a circulating medium 

did exist, it circulated very slowly by reason of its paucity. 
The laws of value and exchange had no operation, for the great 
commercial machine whose motion they govern was not in being. 
Powerful chiefs or sovereigns, to the maintenance of w^hose power 
large armies were necessary, were unable to pay them in money, 
for money did not exist in sufficient abundance ; and so they 

assigned them for their support the royal revenue claimable 

from specified tracts of territory, not infrequently conquered 
territory, in which as a matter Of necessity they were quartered 
with their leaders : or the assignment was made on a district 
near which they were already stationed. In course of time, 
these leaders acquired a local position and importance, and their 
family taking root in the locality became tlie germ of an aristo- 
cracy between the cultivators and the sovereign. Similar grants 
were made for the support of civil officers, for the maintenance 
of temples and of holy men, for the reward of public service, in 
fact generally to meet the cost of the different departments of 
the Government, and moreover not infrequently in the exercise 
of royal munificence to favorites. The grants of one ruler were 
often resumed by his successors, or threatened resumption was 
avoided by the payment of such an amount of revenue as left 
the grant still worth possessing by the grantee or his descendants. 
It must be carefully borne in mind that what was assigned in all 
iliese cases was not the land itself, but the right to collect the 
Government revenue. Misapprehension on this point has led 
some to suppose that these grantees were originally landed 
proprietors.* 

§ 24. — Many of those to whom these assignments were made, 
more especially the ministers, the great officers of the household, 
and personal attendants of the Prince, did not or could not leave 
the person of the sovereign to reside upon their grants and them- 
selves engage in the task of collecting the revenue : and so it 
became usual to make over this task to some one who undertook 
to perform it for a percentage on the collections. More com- 
monly the arrangement was one known as mustdjiri, or ‘‘farming,’^ 
under which the farmer agreed for a certain sum, all that he 
could extract from the cultivators above this sum being his own 
profit upon the transaction. That portion of the royal domain 
which was not the subject of assignment came to be farmed in the 


' For an account of similar grants or jagin made by the Mogul 
Emperors, see § 64. 
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Bame way : and, as the stock of precious metals increased, and 
money came more regularly into use, this system of farming the 
public revenue became very usual, the farmer collecting in kind 
and making the conversion into specie for transmission to the 
Government Treasury an additional source of protit. ^ Successful 
farmers, who could contrive to make themselves useful to Govern- 
ment, were seldom disturbed in their charges ; and, as was 
the propensity with all things Indian, their position became in 
many instances hereditary : and here was another source of a 
class standing between the sovereign and the cultivators. 

§ 25. — Then there were, in the natural course of things, many 
petty chiefs who had acquired a local position and influence 
before they came in contact with a stronger power to which they 
succumbed, and in which they were absorbed. Though not 
strong enough to resist absorption, they were yet able to make 
terms, and, retaining their former relation to those below them, 
they acknowledged a sovereign over them by the payment of 
revenue. The custom of the Rajputs presented some peculiar 
features. The founder of a State reserved a certain portion of 
the territory for himself, and divided the rest among his relations 
according to the Hindu law of partition. The recipient of each 
share owed military service and general obedience to the Chief, 
but exercised unlimited authority within his own lands, which 
he divided on similar terms between his relations. A chain of 
vassal chiefs was thus constituted, to whom the civil and 
military administration was committed.^ In these and other 
ways there came to exist between the sovereign and the villag% 
zemindars a class of aristocracy variously known as Rajas and 
Taluhddrs, the exact nature of whose rights puzzled the first 
English administrators of the country in no slight degree. 

§ 26. — The collection of the revenue and the tenure of land 
were so inseparably connected, that the Company’s servants, 
immediately on undertiiking the government, to carry on which 
the collection of revenue wes necessary, 'were brought flice to face 
with the problem of the tenure of land. To solve this problem 
was an indispensable preliminary to the introduction of that 
order and system which are of the essence of British Government. 
Law, then as now, formed no portion of the liberal education of an 
Englishman. Even those who studied law as a profession were 
conversant only with the technicalities of a system, which, so 

* The system in the Roman Provinces was similar. The publicanus 
who farmed the Roman taxes had his counterpart in the Indian niustdjir : 
and there was a rare similarity between the practices of both. 

* ElphinstoTie's IlUtory of India^ pp. 76, 260. See also CampbelVs 
Modem India and its Govevmnent^ p. 81. 
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far ns it is concerned with land or real property, is perhaps the 
most technical the world has ever seen. Thus few men possessed, 
with reference to this particular subject, that breadth of view and 
comprehensive grasp, which are derivable from the knowledge of 
other systems, and may be acquired by the study of comparative 
jurisprudence. And so it happened that to English gentlemen — 
possessed of marvellous energy, great ability, the highest honesty 
of purpose, and sjwtlcss integrity, but destitute of that light 
which alone could have guided them to the truth — fell the task 
of solving this problem : and the solution appeared to them to 
depend upon the answer to this qqestioii — ** Who owns the land_ ? 

§ 27. — These gentlemen had, some of them, estates in l^iiigland : 
and those who were themselves possessed of no landed property, 
had been familiar from their boyhood with the estates of the 
English aristocracy and gentry ; and perha}>s hoj>ed, as the result 
of their labors in ludiii^ to become owmers of similar estates 
in their own country iu the evening of their days. From 
the point of view suggested by their knowledge and associa- 
tions they thought that some class iu India must own the 
land in the same way as p]iiglish landlords owui their estates, and 
they set themselves to find out who this class were — in fact to 
answer the question — “who owns the land ^ Now the fact 


’ As a matter of fact uo one over did or can oirn. land in any country, 
that is. in the sense of absolute ownership,— such ownership as a man 
may have in moveable property, for example, a cow or a sheep which 
may be stolen, killed and eaten, or a table or chair which may be broken 
up and burnt. Laud is immoveable, indestructible. No man. however 
feloneously inclined, can run away with an acre of it. The Maratta free- 
booter and the Pindari marauder were alike powerless to carry it off. — See 
WiUmms on the Lam of llool Proporti/, pp. I — 20. who, after remarking 
upon the erroneous notions too generally entertained amongst non-profes- 
sional persons upon the subject of property in land, goes on to say : — 
“ The thing then the student has to do is to get rid of the idea of absolute 
ownership. Such an idea is quite unknown to the English law. No 
man is in law the absolute owner of lands. He can only hold an estate 
iu them.” If the laws of our country formed part of a liberal education, 
these erroneous notions would not prevail. The Author once travelled 
home from India with an English land-uw'WY^?*, who had made the tour of 
the globe to study the different tenures of land in various countries, but 
who was absolutely horrified at being told that no man could be the 
absolute owner of land, and that no man was so in England. There is 
reason to believe that the fiist administrators of the Company’s territory 
in India had similar vague notions of the law of real property in their 
own country. A very strong indication of this is the use of the word 
** estate'^ which in legal phraseology means the quantity of interest in 
realty owned by an individual, the aggregate of the rights over land 
vest^ in a particular person. The dimensions of this interest may vary 
very considerably. e.g. an estate for life, an estate-tail, an estate in fee- 
simple, none of which phrases carries the idea of owning the land itself. 
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really was that no class or members of a class owned the land or 
any portion of it in the sense in which an Englishman owns his 
estate ; the ideas of property in land were wholly different in the 
two countries ^ and there was in India no kind of ownership 
which corresponded with that aggregate of rights, the higher 
known to English law, and which is termed a fee-simple. 

^ § 28. — The provinces of Bengal, Bahar and Orissa were the 
first territories in which the solution of the problem was attempted. 
In these provinces there w^ere at the commencement of our i*ule 
a class of persons called zeminddrs,^* as to whose position and 
rights there was then, and has ever since lieen, the greatest doubt 
and discussion. No attempt to define their position and rights 
could now possibly succeed, and this for two reasons. In tlm 

w e gave them by th e Permanent 
iaJLl&Suhas elhxced^mny''5rfKe traces of the previous 
state of things. The old foundations are buried beneath the new 
structure. In the second place it may l)e doubted if their position 
and rights were ever cajiable of exact definition. Under an 
arbitrary system of (Tovemment, wliere so much depended upon 
the will of the Ruler, rights were not demarcated by metes and 
bounds as they are under a systematic constitution like that of 


One estate may be carved up into several : thus an estate in fee may be 
cut up into seveial life-estates In popular phraseology the word 
‘ estate” is applied to the laud itself, and this is the way in which it 
was applied in India by the first administrators, and has continued to be 
appli^ down to the present hour — (See the Bengal llegulutions paxxim, 
mure especially cl. 2. s 2, lieg. XLVIII of 171K1 ; cl 2. s. 2 Reg. XlX of 
1795 ; 8. 1, Act VII (B.C.) of 1808 ; and Mr. Holt Mackenzie’s Minute of 
1st July 1819. § 502A.) Had they started with the right use of the 
word, they would not have searched for an ownership which they never 
found, because no such thing ever existed ; but would have sought to 
discover what were the estates ” in laud in India ; and it would soon 
have been clear to them that no estates existeii similar to those in 
England ; that the carving was in fact done on a different principle, the 
thing out up being the same in both countries, but the English system of 
cutting being different, more exact and intricate. 

* “ There seems to be the heaviest presumption against the existence in 
any part of India of a form of ownership conferring the exact rights on 
the proprietor which are given by the present English ownership in 
fee-simple.” — Mahte'x Milage Communities, p. 160. 1 would go further 
and say that it is positively certain that no such assemblage of rights 
ever existed or was known in India. History, it is true, repeats itself, 
but not in this way ; and it would have been an extraordinary repetition 
of the concurrence of those accidental circumstances which created the 
English fee-simple, that could have produced an exactly similar result in 
India. The ability of Mr. Holt Mackenzie saw this source of error also, 
though he did not grasp the whole point as he would undoubtedly have 
done, if his mind had been trained by the study of jurisprudence. — See 
his Minute, §§ 389—393, 473. 
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Great Britain* There are, however, some facts relating to these 
Eemindars, which are tolerably clear, though there may be a 
difference of opinion as to the proper conclusions to be drawn 
from them. 

§ 29. — The first of these facts is that the Bengal zeinindArs were 
something wholly distinct from the village zemindars of whom we 
have been speaking, and more nearly resembled the talukdars of 
Upper India. In the North-Western Provinces the talukddr was 
superior, and the zemindar inferior. The reverse was the case in 
Bengal.^ The talukdar was sub ordinate to the zemindar, where aiw 
r elation existed between them. Some large talukdars, indeed 
paid their revenue direct to Government and were independent 
of the zemindar ; but in no case was the zemindar suboniinate to 
the taliikdar. The Bengal zemindars,^ as we found them, were the 


* The word taluk, taltiha is derived from the Arabic word ‘ nlak,' which 
ftiprnifies * to hang from,’ ‘to depend upon’ (alak also means a leech, 
which hangs from the body to which it has attaclied itself and has 
another quality said to have belonged also to the talukdar) and means 
connexion, dependence. In Upper India the tahik was dependent upon, 
subordinate to the sovereign. In Bengal the taluk was subordinate to 
the zemlnddri, but not always The larger taliikddrM were fnizuri, Lr, 
they were immediately under the Supreme Government, to which they 
paid their revenue direct: while the smaller ones were mazkuri or speci- 
fied. i e. in the mnad of the zemindar, through whom they paid their 
revenue. Doubtless all were originally huziiri, Vmt when the revenue 


came to be collected through the zrminddrs, the smaller taluhddra 
were dir^bed to pay their revenue through this channel in order bo 
avoid the inconvenience of a multiplicity of small payments into the 
Khalsa or treasury of the State. As to the different use of the words 
zrminddr and talukddr in different parts of the country, see Mr, Holt 
Mafki‘}izit'\'< Minute, §§ 110. 1105 — 400 . 450 ; Carnegy"* Ijund Tvimrrn in 
Upper Judui, p. 08 and following pages ; WUhou's (iloumry ; Regs. VIII 
or 17911 (especially ss. 6, 0. and 7) and II of 1805 (els. 1 & 2 of s. 17) ; 
and Mr. Shore'* Minute of 2nd Apitl 1788 near the end. 

* “ Most of the considerable zemindars in Bengal may be traced to an 
origin within the last century and-a-half. The extent of their jurisdic- 
tions has been considerably augmented during the time of JAfier Khan, and 
since by purchases from the original proprietors, by acquisitions in 
default of legal heirs or in consequence of the confiscation of the lands of 
other zemindArs. Instances are even related in which zemindAris have 


been forced upon the incumbents.” — Mr, Shore'* Minute of 2nd April 
1788. Since the decline of the constitution in the reign of Farokhslr 
and the iutroductiou of the farming *g*tem at the recommendation of 
Rattanchand, when corruption pervaded every department of the State, 
the unprincipled zeminddr*, by ingratiating themselves with the amils or 
rulers for the time being, distressed the inferior zemindArs by every 
possible mode, until they were reduced to the necessity of selling their 
zemindAris to their oppressors, who thenceforward became by virtue of 
usage, not of right, the acknowledged proprietors of them. Other zemin- 
dArs. having desolated their lands by mismanagement and dissipation, 
were obliged by the ruling power to dispose of them to more prudent and 
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persons who collected the revenue from the cultivators and other 
subordinate holders, and were responsible for paying it into the 

opulent zemind&rs for the liquidation of their balances. The title of the 
purchasers of such land was considered good and valid Towards the 
close of the reign of Mahomed Shdh. during the administration of Ram* 
narain and Jankiram and other Ndzims of the Bahdr Province, certain 
zeminddrs by attaching themselves to these officers acquired great influ- 
ence. and either by force or under different pretences, unjustly possessed 
themselves of the estates of the inferior landholders, till at length becom- 
ing rich and powerful through connivance of the Ndzim. who permit- 
ted these usurpations, they declared themselves the proprietors of the 
lands thus unfairly acquired. It was by the above motles that many 
zeminddrs of this province augmented their possessions. From being 
proprietors of a taluk, they became possessors of a pargana; and from 
possessors of ohq pargana, they became possessors of many.” — Anxnierx ta 
QuosHona put to GkvZani IFoaen Khan the Hintoriati. .wn of Kakhan-TId- 
haul ah. formerly Naztm of Hah dr. Mr. Shore, in his Minutes of the 2nd 
April 17R^ and 18th June 1789. says that the origin of the proprietary 
and hereditary rights of the zeminddrs ivS uncertain ; that in Akbar’s 
time the zeminddrs of Bengal were numerous, rich and powerful ; that 
they were not of his creation, and probably existed with some possible 
variation in their rights and privileges before the Mnhomadan conquests 
in Hindustan and. without any formal acknowledgment, acquired stabi- 
lity by prescription. He infers that the new invaders who claimed the 
revenues of the country, from motives of policy and humanity, employed 
the ancient possessors of the land as their agents for the collection of the 
taxes of the State, superadding the jurisdiction exercised bv the Collectors 
of revenue in their own system of finance ; and that, for this purpose, 
they confirmed the former proprietors by mnad» or grants conferring 
offices of an inhe«itable and permanent nature. He does not consider the 
mnad to be the foundation of the tenure. In Ajrpendtx No. 16 to 
Mv. Shordjt Minute will be found an account of the origin and descent of 
the zeminddrs of Rajshaye, Dinajpore. Baidwan, Nadia, and Lnshfce7q)ore. 
showing that th^zeminddri descended in these families “ Zeminddris,’' 
says the Rairaiyan in his answers, “ are of various kinds. Some are 
obtained by inheritance, some by clearing the countrv of wood, 
some by the ejectment of the former possessor for ill-behaviour, 
some by purchase, and some in trust. Some are large and some small.” 
In dealing with the argument drawn from inheritance, it may be 
well to remember that under native rule a zemindari did not des- 
cend in exact conformity with the Hindi! and Mahomadan law inas- 
much as it descendoii intact to one heir and was not subdivided 
Reg. XI of 179.‘1 abolished this “custom originating in considerations of 
financial convenience, established under the native administrations, 
according to which some of the most extensive zeminddris are not liable 
to division.” Mr. Hariiigton gave Lord Cornwallis in 1789 the following 
definition of a Bengal zeminddr as he existed before our rule ; and, wri^ 
ing 28 years afterwards, he said he saw no reason to alter it : — “ A land- 
holder of a peculiar description not definable by any single term in our 
language — a receiver of the territorial revenue of the State from the 
ra.iyaU and other under-tenants of land — allowed to succeed to his zemin- 
dari by inheritance, yet in general required to take out a renewal of his 
title from the sovereign or his representative on payment of a pcUh-on^h, 
or fine of investiture, to the Emperor, and a namrawh, or present, to his 
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Government Treasury. They were no doubt in many instances 
rc{jcu or chiefs, or persons otlierwise possessed of local importance 
and influence, which the Mahomadan subakddrs utilized for the 
collection of the revenue, and which were augmented and extend- 
ed by being thus called into active exercise, supported by 
the authority of Government. Where no such persons existed, 
the want was supplied by appointing some of the numerous 
candidates who were ready to give a handsome consideration 
for a position which afforded great opportunities of profit.^ 


provincial delegate the Nazim — permitted to transfer his znn htddri hy^ 
sale or gift ; yet commonly expected to obtain previous special permis- 
sion — privileged to be getierallj^ the annual contractor for the public 
revenue receivable from his zrmhiddri ; yet set aside with a limited pro- 
vision in land or money, whenever it was the pleasure of Government to 
collect the rents by separate agency or to assign them temp(>rariJy or 
permanently, by the grant of a or my /i^— authorized in Bengal 

since the early part of the eighteenth century to apportion to the par- 
ganas, villages, and lesser divisions of land within his zemniddriXXxo 
ahwdh or cesses, imposed by the .stifuihddr^ iisiinlly in some proportion to 
the standard assessment of the zemindari established by Toilar Mai and 
others ; yet subject to the discretional y interference of public authority 
either to equalize the amount assessed on particular divisions or to abolish 
what appeared oppressive to the entitled to any contingent 

emoluments proceeding from his contract during the period of his agree- 
ment; yet bound by the terms of his tenure to deliver in a faithful 
account of his receipts— responsible, by the same teims. for keeping the 
peace within his jurisdiction , but apparently allowed to apprehend only 
and deliver over to a Musalraan Magistrate for trial and punishment.” — 
(See also CumphelVs Mudrrn India, pp 78 — 81.) The account of receipts 
was not always a very faithful one. The Jnma-waHiIhnhi paper (see the 
Author’s Law of Eadnirc, p. 5.53) prepared at the end of the year from 
the actual accounts of the year is said to have boim invented by Udhmant 
Singh of Nussipur in the district of Murshedab^l in order to enable the 
accounts of receipos to be rendered in the manner most suited to the 
zemindar. It is said that even at the present day the aiuloh, or employees, 
of many zemindars prepare two sets of these papers — one correct, for 
their own use— the other drawn out as may be most suitable for use in 
court. 

* In order to understand exactly what the sources of profit were, it 
must be borne in mind that the zemindar (or taliikddr in the North- 
Western Provinces) paid a fixed sum to Government This sum was 
revised occasionally, but it was fixed for the time being. All beyond this 
sum, that could be exacted from the subordinate holders, was clear gain. 
Improved agriculture, the cultivation of further portions of waste land, 
the discovery of land held revenue-free without right, the imposition of 
cesses {ahwdb). the levy of customary fees, and the po'^session of dr land, 
as the home-farm or lord’s demesne of the zemindar was called, were all 
sources, which, worked with arbitrary and too often lawless discretion, 
yielded a very considerable income. What the zemindar paid to Govern- 
ment was fixed : what he was to take from the rniyatts was not fixed. 
** The institutes of Akbar show,” says Mr. Shore, that the relative pro- 
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Ouoe the practice was introduced of making money out 
of the appointment of zemindars^ it became the most natural 
thing possible to exact a sum by way of fine or nazardna upon 
every accession to the position, even in the case of the heirs of 
the zemindars of the former class, in whose family their rights 
had been hereditary before the existence of the Mogul power. 
Persons who had undoubted rights of succession found it expe- 
dient to comply w’ith the demands of those who had it in their 
]»ower to ymt tliese rights aside ; and the heirs of those whose 
sanads^ or patents, were not a generation old, were too willing to 
pay for succeeding to a position to which they had not a shadow 
of a title other than the will of the ruler. ^ 

§ 30. — Those who looked chiefly at the one class of zemindars 
were convinced that a zeminddri was an heredirary proprietary 
right in the soil, very similar to, if not identical with, an Eng- 
lishman’s right in his estate. Those who confined their attention 
to the latter class contended that it was nothing but an office ; 
and, when pressed with instances of regular succession, replied 
that it was the tendency of all offices to become hereditary under 

portions of the produce were 8ettle<l between the cultivator and the 
Government ; yet in Bengal I can find no instances of Government 
regulating those proportions.” Mr. Carnegy arrived at the same conclusion 
in Oudh. 

' See a Xott* on the mode of Ineeafiiiff a Zemindar. Apjiendix, No. 9 to 
Mr. Shore' X of 2nd April 17HS. The zemindars of Na<iia, Bnrd- 

wau, Dinajpore, and fuimeriy of Bislienpiir. Pachete. Biibhdm, and 
Roshanabad, were instances of the first of the above clashes — see the 
RairayaJi's Answers, Ajtpendix A\k 17 id. The succession of the latter, 
especially where poweilul, was no doubt assisted by the growing weak- 
ness of the Mogul power. Exactly the same thing happened in respect 
of the ancient benefre^ in Europe — see Hallam'a Middle Ages, vol. i, 
pp. 160, 161, and 172. In the last place Mr. Hallam says : — “Some writers 
have accounted for reliefs in the following manner. Benefices, whether 
depending upon the crown or its vassals, were not originally granted 
by way of absolute inheritance but renewed from time to time upon 
the death of the possessor, till long custom grew up into right. Hence 
a sum of money, something betw'cen a price and a gratuity, would 
naturally be offered by the heir on receiving a fresh investiture of the 
fief, and length of time might as legitimately turn this present into a 
due to the lord, as it rendered the inheritance of the tenant indefeasible. 
This is a very specious account of the matter. But those who consider 
&o. , . , will perhaps be led rather to look for the origin of reliefs in that 
rapacity with which the powerful are ever ready to oppress the feeble.” 
The same may be said of Bengal zemindars, the difficulty of arguing 
as to whose rights at all will appear from the following sagacious 
remarks of Mr. Shore — The constitution of the Mogul Empire, despotic 
in its principle, arbitrary and irregular in its practice, renders it some- 
times almost impossible to discriminate between power and principle, 
fact and right ; and, if custom be appealed to, precedents in violation 
of it are pr^uced.” 
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the particular system. The holders of the latter opinion argued 
that the principle of dividing the produce with the cultivators 
annihilates the idea of a proprietaiy inheritable right — that the 
existence of the sanad proves investiture essential — that a zemin- 
ddri is expressly called a service in the sanad, the terms of which 
assign duties but convey no property — that a fine was paid to 
the sovereign as a preliminary to investiture — and that security 
was taken for the personal appearance of the zemindar, — all 
which are inconsistent with the notion of a proprietary right in 
him. Those who maintained the former view replied that the 
State claimed merely a share of the rents or produce, and this 
was not incompatible with the existence of proprietary right — 
that a zeminddri was inheritable by usage and prescription, the 
force of which are admitted in all countries, when derived from 
principles of natural right and conformable to right reason — that 
the sanad was never conferred at discretion upon an alien to the 
exclusion of the heir and was properly construed as confirming 
existing rights, not as creating new ones — that it was only the 
principal zemindars who asked or received sanads, wliile the in- 
ferior zemindars succeeded according to their own laws of inherit- 
ance — that the use of the word service in tlie sanad proved no- 
thing, when the tenure was found to be hereditary, and property 
depending upon service in its inception may have become by 
usage hereditary^ — that the 7iazardna paid on investiture was 
probably an exaction, or ought at any rate to be regarded as a 
fine for the renewal of an estate — that the Kror). and Amil, both 
holding an oflQce concerned with the collection of the revenue, 
paid no nazardna, and did not succeed by inheritance — tliat in a 
country subject to frequent revolutions in which the zemiuddr as 
often took part against the Government as with it, the security 
for personal appearance was merely a device to keep them to 
their allegiance — that the sanad contained no term, and the 
obvious inference was that the tenure was to continue so long as 
the conditions of the grant were observed.^ 

§ 31. — The arguments on neither side being conclusive, the 
question of policy ^ or expediency was introduced to turn the 
scale. Having a patriotic respect for the blessings enjoyed by 
Englishmen and for the institutions which were the source of 
them, both sides believed that the same blessings would be 
secured for India, if the same institutions were planted there. 


* The history of other countries and indeed of India itself supports 
this argument. 

* Mr. Shore's Minute of the 2nd April 1788. 

* The general question may with propriety be divided into two parte— 
of right and policy.” — Mr. Shore, id. 
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Thus, when it was argued that, if the zeminddrs were not land* 
owners in the English sense, they ought to be made so, they who 
stoutly maiutaiued the negative side of the general question 
were not prepared to gainsay a proposition, to question which 
would have been to doubt the excellency of those institutions 
which have always been the boast of every Briton ; and they 
were perhaps secretly not disinclined to compromise a controversy 
in which victory seemed inclined to declare for neither party. 
And so it was determined to remove all those tenements which 
had come into existence under a system — arbitrary indeed 
and uncertain, but never wholly contemning custom so far as to 
sweep away at one stroke every vestige of what it had erect- 
ed — and by their removal clear the ground in order to create 
English estates. The Bengal zemindars were declared proprie- 
tors ^ of tlie estates thus called into being — in name and upon 
paper;' but though the power of Government could clear the 
site and demolish all that stood thereon, it could not lay it out 
anew after the exemplar which was present to the mind of the 
noble statesman, under whose auspices this well-meant attempt 
at improvement was made. 

§ 32. — ‘‘Never,” wrote Lord Hastings in his Minute of the 
31st December 1819, “was there any measure conceived in a 
purer spirit of generous humanity and disinterested justice, than 
the plan for the Permanent Settlement in the Lower Provinces. 
It was worthy the soul of a Cornwallis : yet this truly benevolent 
purpose, fashioned with great care and deliberation, has to our 
painful knowledge subjected almost the whole of the lower classes 
throughout these provinces to most grievous oppression — an 
oppression, too, so guaranteed by our pledge that wo are unable 
to relieve the sufferers.”^ One of the ejects of making the 


* The proprietary risrht conferred by the Permanent Settlement was 
really an estate (iu the le^-al sense) of much greater dimensions than an 
English fee - simple. Not only were all other estates destroyed to create 
it ; but. by the device of the Sale Law, as often as the Government 
revenue (land-tix) was not paid, all subordinate estates, created since 
the Permanent Settlement, were annihilated, and the higher estate 
handed over to its new possessor free of incnmbrance, A system which 
thus interfered with the transferability of land, save under one condi- 
tion. and prohibited the creation of such new rights as convenience sug- 
gested must have been a fatal barrier to progress, and this actually 
proved to be the case When we c >mH to the history of the Sale Law in 
^ngal, we shall see how this barrier had to be broken down, 

* Lord Cornwallis was alone responsible for making the settlement 
permanent upon the information possessed at the time and without 
adequate provision for protecting the rights of the raiyaU and other 
subordinate holders. On both these points he acted in opposition to the 
opinion of Mr. Shore (afterwards liord Teignmonth), for whom he had. 
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Eemind^rs proprietors and fixing for ever the Government demand 
of revenue was that all other rights in land were so completely 
effaced that at this present hour it is difficult to find a single 
vestige of them or to ascertain what they were. Mr. Holt 
Mackenzie, in his celebrated Minute written in 1819, expressed 
an opinion that the resident {hhudkdsht} raiyats of Bengal were 
originally of the same class with the village zemindars of the 
North-Western Provinces ; but even then it was speculation 
merely, so effectually had the work of demolition been accom- 
plished. The rights which now exist in land iii the Lower Pro- 

however, the greatest admiration and respect- -See Mr. Shore's Minute of 
the 1 St h S(j}t ember 17S9 (§§ 68 — 72); Lord Corniralh-x'n Miuvfe of the 
tani'C date; Mr. Shore's Mnutfe of the mime date \n rephj ; Mr. Shore's 
Mmutetf the 21st Dceeviher 17S9 and Lord (otniralhs's Minvie af the 
10th Fchinary 1790. Appendix to rol. i of the Fifth lie port. pp. nfio — 609. 
Mr. Shore argued that whatever confidence they miglit then have in the 
propriety of the measure, they could not pronounce absolutely upon its 
success without expeiience. and that before recommendiug its perpetual 
confirmation, they ought to have that experience. He was in favour of 
the rights of the zemindars — his arguments on this point convinced Lord 
Cornwallis — and he did not think that any increase of the then revenue 
was to be expected. The experience of less than twenty years disproved 
both views. A great mistake would have been avoided, if his advice had 
prevailed, which counselled to wait for the results of further experience. 
In advocating the necessity for interposition between the zemindars and 
the raiijats, he pointed out that the situation of things we found was 
singularly confused— that the relation of b. zemimlar lo Government and 
of a raiyat to a was neither that of a proprietor nor a vassal, 

but a compound of both— that the former performed acts of authority 
unconnected with proprietary right, the latter had rights without real 
property— that the property of the one and the rights of the other were 
in a great measure held at discretion — that such was the system we 
found and were under the necessity of adopting for that present — that 
much time must elapse before a system perfectly consistent in all its 
parts could be established, and the compound relation of zemindar to 
Government and raaj it to zemindar be reduced to the simple jirinciples of 
hindlord and tenant. He added that he for his part was not ashamed to 
distrust his own knowledge as he had frequent proofs that new enquiries 
led to new information. These remarks display much of the cautious 
wisdom of a true statesman. One important piece of information which 
subsequent inquiries have afforded us is that eompetitton rents did not 
exist in India: and that, where customary rents alone prevail, the 
principles of landlord and tenant are anything but simple. Lord 
Cornwallis was convinced that if the zemindars were made proprietors 
subject to the payment of a fixed revenue or land-tax, they would of 
themselves and for their own interest adjust the relations between them 
and their raiyats on a satisfactory footing, and that enough would be 
done, if the right of interference, should it be necessary, were retained. 
The result has shown how grievously he was mistaken. The right of 
interference was reserved (cl. 1, s. 8, Reg. I of 1793), but it was not 
exercised until 66 years after (when Act X of 1869 was passed), and it 
was then too late. 
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Tinces of Bengal arc nearly all of recent creation, dating from 
or after the Permanent Settlement of 1793 When I come to 
trace the history of the Sale Law in these provinces, I shall point 
out how intimately the creation of existing rights is connected 
with that history. Meanwhile the following outline may be 
useful to the student. 

§ 33. — The largest estate or assemblage of rights in land in 
the Lower Provinces of Bengal is a Lakhiraj or revenue-free 
tenure.^ This tenure may be generally described by saying that 
it possesses all the incidents and advantages of a Zeminddj'i 
tenure, with this additional one that, as it pays no revenue to 
Government, it is not liable to sale for arrears of such revenue. 
One important consequence of this non-liability to sale for arreai's 
is that there is no statutory mode of avoiding incumbrances once 
created by the lakhirojddr. 

§ 34. — A Zemindari tenure is an absolute right of proprietor- 
ship in the soil, subject to the payment of a fixed amount of 
revenue to Government. If this revenue fall into arrears, the 
estate ^ may be put up to auction and sold to the highest bidder. 
The purchaser acquires the estate free of all incumbrances created 
since the time of the permanent settlement and obtains a statu- 
tory title ® A zemindari is inheritable according to the law of 
succession by wliich the proprietor is governed. It is assignable 
in whole or in part. It may bo mortgaged. The zemindar can 
grant leases either for a term or in perpetuity. He is entitled to 
rent for all land lying within the limits of his zemindari, and the 
rights of mining, fishing, and other incorporeal rights are in- 
cluded in his proprietorship.^ 

* For further information as to this tenure, see Refrs. XIX and 

XXXVII of 1793 and the Notes thereto. The student mii^ht well read 
these here. Lakhiraj is derived from = not. and = tribute, 

revenue ; and means land which does not pay revenue to Government. 
This estate is also found in the North-Western Provinces (see ss. 3, 85, 
86-89, 103 and 241 of Act XIX of 1873). 

^ An estate ” means any land or share in land occupying a separate 
number in the Government register of revenue-paying estates—See s. 1, 
Act VII (B.O.) of 1868. 

* The Landed Estates Court in Ireland gives a similar title— See 23 A 
29 Viet., 0 . 88, and 29 & 30 Viet., c. 99. Similar titles were given in the 
West Indies and in Australia ; and within the last few years the Legisla- 
ture has been occupied with the same subject for England — See Maonevin's 
Practice of the Incumhered Estates Court in Ireland ; Ousfs Treatise on 
tlw West Indian Incumbered Estates Court ; Gough's Manual of Practice 
in the Office of La>nd Registry (England), and Totren's Registration of 
Title ( Australia.) 

* Mr. Harington gives the following definition of a zeminddr as consti- 
tuted by the Permanent Settlement : A landholder, possessing a 
zeminddri estate which is hereditable and transferable by sole, gift, or 
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§ 35. — There are in the Lower Provinces of Bengal a variety 
of tenures held under the zemindars and known by different 
names in different districts. The most important of these tenures 
are Taluks, Some of these have existed from before the perma- 
nent settlement ; ^ and are known by the generic term of Shikami^ 
or dependent Taluks The rent at which they are held cannot 
be enhanced unless upon proof (1) of a special right by custom 
to enhance, or (2) of a right depending upon the conditions of 
the grant, or (3 that the talukddr^ by receiving abatements, has 
subjected himself to increase, and that the lands arc capable of 
affording it.^ If the rent has never been changed since the 
permanent settlement, it cannot now be cnlianced \ ^ and, in 
order to relieve the talukddr in some respect of the dilficulty of 
giving proof extending over a period of so nniny years, the law 
provides that, if it be proved that the rent has not boon changed 
for twenty years, it shall be presumed, unless the contrary be 
shown, that the tenure has been held at the same rent since thti 
permanent settlement.® Patni^tahiks constitute another important 
class of subordinate tenures. The origin and incidents of this 
class will be found fully described in Regulation VIII of 1819 
(post). Taluks of both classes are inheritable and transferable 

bequest ; subject under all circumstances to the public assessment fixed 
upon it ; entitled after the payment of such assessment to appropriate 
any surplus rents and profits which may be lawfully receivable 
by him froil the under-tenants of land in his znvi/idari. or from the 
cultivation and improvement of untenanted lands ; but subject never- 
theless to such rules and restrictions as are already established, or may 
be hereafter enacted by the British Government for securing the rights 
and privileges of rahjatx and other under-tenants, of whatever deno- 
mination, in their respective tenures, and for protecting them against 
undue exaction or oppression.” 

* See sections (5, 7, and 8, Regulation VIII of 170.3. 

* Derived from = “ the belly ” : hence “subordinate.” “depend- 

ent,” “included.” The same class were in the old zemlmJAri mnafh 
denominated mazkurl taluhM. A Kluhimi taluk cannot be created now. or 
at least no creation is ever made. The terra is properly used of those 
taluks which were in existence at the time of the permanent settlement 
and were then left dependent on the zeminddrs. Subsequent creatipus 
are usually founded on the pntni principle 

* Section 61. Regulation VIII of 1703. and see Mr, Shore's Minute 
of 2Sth June^ 1789, as to Rights of Under-tenants. 

* See section 16 of Act VIII (B.C.) of 1869, and section 16 of 
Act X of 1869. 

* See section 17 of Act VIII (B.C.) of 1869, and section 16 of 
Act X of 1869. 

* The derivation of the word Patnl is, according to Wilson, uncertain. 
Mr. Hariugton says it may be rendered “ settled or established,” which 
Professor Wilson pronoances very questionable. ITiere is a word “ pattan ” 
which I have met in several districts used of settling with, letting to, a 
tenant, which is doubtless connected with Mr. Harington’s explanation. 
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by Bale or otherwise. The reraedy for non-payment of rent is 
not by ejectment but by bringing the taluk or tenure to sale. 
This practice was doubtless adopted from the Revenue Sale Law,^ 
to which it bears a strong resemblance as well in other respects 
as in this, that the ])urchaser af the tenure is entitled to avoid 
incumbrances created by the defaulting proprietor. Taldks and 
similar tenures created since the time of the permanent settle- 
ment and held immediately of the proprietors of estates may be 
protected by* registration from avoidance by a sale for arrears 
of revenue. 

§ 36. — It became at an early period a common practice for the 
holders of taluks to sublet their lands in whole or in part to 
inferior tenants on conditions more or less similar to those on 
which they themselves hold of the zemindar. These under- 
tenants occasionally sub-let to others in the same way, and so it 
has come to pass that there are several chasses of middlemen 
between the zemindar and the cultivator. Considerable sums are 
paid by way of fine on the creation of both the parent and 
subordinate taluks.^ Men who do not like to ])art with the stat'ns 
of zemindar by an absolute sale of the zemindari will readily 
enough raise money by allowing the proprietary right to be carved 
up into estates of minor value, the whole substance going into 
the hands of others, while the name alone remains to them. 
Inferior holders of tenures follow the same practice, and thus a 
very considerable class of mere annuitants has beenUreated in 
Bengal, who have no interest in the land and its improvement. 
These annuities represent an increase of revenue which might 
have gone into the coffers of the State. One of the social 
results of this loss of revenue, has been the creation of a con- 
siderable Middle Class, which in all probability would not other- 
wise have sprung up so rapidly in a country possessing little or 
no manufacturing industry.^ 

’ Act VIII (B.C.) of 1865 provides for the sale of such Undertenures 
as hy the Title-deeds or established usaye of the country are transferable 
by sale or otherwise for the recovery of arrears of rent due in respect 
thereof 

* See Act XI of 1859 and post. §§ 1.^1-187. 

* In order to guard themselves from the danger of a sale for arrears of 
revenue or rent, it is usual for taldkdars and undertenants to stipulate 
that they shall pay the head revenue or rent and deduct it from the 
amoimt reserved in the demise to them. 

* This class have readily availed themselves of the educational 
advantages of our system. The great difference between Bengal and the 
North-Western Provinces in respect of a large educated middle class is 
doubtless due to the difference of the system of settlement. Capital is 
necessary to the existence of a middle class ; and, where there is little 
or no trade or manufacturing industry, capital available for expenditure 
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5 37. — Tstimrarl tenures are tenures granted in perpetuity. 
Mukarrarl tenures are those granted at a fixed rent not liable 
to enhancement Generally speaking, however, the two condi- 
tions are now found combined ; and where the term is in perpe- 
tuity, the rent is fixed for ever. These tenures, though not 
called taluks^ differ little in their incidents therefrom. They are 
transferaiile and inheritable, and may be protected by regis- 
tration^ from the effects of a revenue sale. Many tenures, the 
incidents of which were not exactly defined when they were 
created, have become istimrar'i and muharrari by custom assisted 
by our legislation. Being allowed to descend from fatlier to son 
without opposition, they have come to be regarded as utimrari, 
more especially after one or two transfers, and devolution by 
inheritance upon the heirs of the traiisferrec. The law* declares 


without diminishing the principal can only exist in the shape of an 
annuity derived from land or from the funds. Opinions differ as to the 
policy of creating such a class. At the commencement of our rule, it 
was deliberately proposed as one of the groat objects to be accomplished. 
Such a class had made Kugland a great nation — Institute a similar class 
in India and similar results must follow. At a later period this policy 
was doubted and to some extent disapproved. Mr. (’aiming, then 
President of the Board of Commissioners, m a letter addressed in 1817 
to the (^Jhairmau of the East India Company, stated four points upon 
which the Court and the Board were unanimous. One of these was,— 
“ That the creation of an artificial class of intermediate proprietors 
between the Government and the cultivators of the soil, where a class 
of intermediate proprietors does not exist in the native institutions of 
the country, would be highly inexpedient.” But again in a Dispatch 
(No. 14 of !)th July 1802) from the Secretary of State it was said, that 
“ it is most desirable that facilities should be given for the gradual 
growth of a Middle Class connected with the land, without disposscsHing 
the peasant proprietors and occupiers. It is believed that among the 
latter may be found many men of great intelligence, public spirit, and 
social influence, although individually in corapai'ative poverty. To give 
to the intelligent, the thrifty and the enterprising the means of improv- 
ing their condition, by opening to them, the opportunity of exercising 
these qualities, can be best accomplished by limiting the public demand 
on their lands. When such men acquire property and find themselves 
in a thriving condition, they are certain to be well affected towards the 
Government under which they live. It is on the contentment of the 
agricultural classes, who form the great bulk of the population, that 
the security of the Government mainly depends. If they are prosperous, 
any casual outbreak on the part of other classes or bodies of men is 
much less likely to become an element of danger.” These conclusions 
have been scarcely justified by some of the emanations of the Native 
Press, which is an offset of the Middle Class of our creation and educa- 
tion. 

' See Act XI of 1869 and pnf(t. § 132. 

* See sections 3, 4, 16, and 17 of Act VIII (B.O.) of 1869, and the cor- 
responding sections of Act X of 1869. 
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that, where the rent has not been changed since the permanent 
settlement, it cannot be enhanced, and here also a statutory 
presumption has been brought in to facilitate the means of proof ; 
and thus many tenures have become mukarrart which were not 
so in their inception. I believe that many tenures which were 
originally created in favour of cultivating raiyaU^ have, in the 
course of time, come to be treated as intermediate interests 
between the proprietors and the raiyots^ the original grantee or 
lessee having sub-let and converted himself into a middleman^ 
without remark or objection from the superior landlord ^ 

§ 38. — Passing from these intermediate tenures, the conditions 
and the law of w'hich can scarcely be said to be very well or 
clearly known or settled, we come to the actual cultivators. The 
distinction of raiyats into khudkdsht and paikaslvt {ante, §§20, 
21), is nowhere mentioned in the great Rent Act,® though it is 
alluded to as still existing in subsequent enactments. The 
broad distinction now existing between the rights of the actual 
cultivators is solely the creation of Act X of 1859, which in effect 

* Mr. H. Colebrooke in his llemarlM on the Jlnahandry and Internal 
Commerce of Bengal expresses an opinion that the orig-in of the tenures of 
the petty proprietors in Eastern Bengal is due to an extension of the 
rights of occupants from vague permanence to a declared, hereditary, 
and even transferable interest. 

* Notwithstanding the greatest efforts on the part of the Legislature, 

the general introduction of written leases never could be effected in 
Bengal, both parties having an invincible dislike to tie themselves down 
to written terms which would effectually prevent future attempts by 
either party to circumvent the other. The zemnular did not like a writ- 
ten lease which might interfere with his levy of unauthorized cesses, 
and the raiyat was afraid that the consolidation of all demands in one 
lump sum would be only the creation of a new axiJ or original rent upon 
which to calculate fresh cesses, all cesses being generally an addition of 
BO much in the rupee to the original rent. There was also a very general 
idea that the acceptance of for a fixed term would diminish the 

force of that prescription which established a right of occupancy in the 
raiyat's favour. Even where writing has been used, the most ordinary 
contingencies are not provided for, and the writing really contains but 
part of the contract. There is no proper system of conveyancing in the 
Indian Mof ussil. One cause of this doubtless is that there are no legis- 
lative provisions which require any class of contracts to be in writing. 
Where the interest created is of lls. 100 in value, the writing must be 
registered, if writing have been used, but the use of writing is not com* 
pulsory. The general absence of writing and the incompleteness of the 
.written contract, where such exists, render it extremely difficult to 
adjudicate upon rights when litigation takes place. 

* Act X of 1S59, the substantive provisions of which are re-enacted 
by Act VIII (B.C.) of 1869, with this difference that Kent Coses are, 
under the provisions of the latter Act, tried by the Civil instead of the 
Revenue Courts. 

* See, for example, section 16 of Act VIII (B.C.) of 1865* i 
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divides them into those having a right of occupancy^ and those 
having no such right and who arc merely temporary tenants or 
tenants-at-wilL Any raiyat who cultivates or holds land for a perio<l 
of twelve years, whether under a written lease or not, acquires a 
right of occupancy in the laud so cultivated or hold by him, so 
long as he pays the rent payable on account of the same. The 
holding of his father or otlier person from w'hoin a raiyat inherits 
is to be deemed the holding of the raiyat Jiiinself.* This last 
provision makes a right of occupancy inheritable, and though it 
is not by law transferable, there is a strong tendency in Bengal 
to make it so by usage.^ The rent of a raiyat who has held at a 
fixed rate since the time of the jiermaneiit settlement cannot 
now be enhanced ; and the fixity of the rate will be ])rcsumed, 
in the absence of evidence to the contrary, from jiroof tliat it 
has not been changed for the last twenty years. ^Idie rents of 
raiyats having a right of occujiaucy can be cuhaiHU'd only (1) if 
the rate paid by them is below the prt'vailing rate ])Myable by 
the same class of raiyats for land of a similar description and 
with similar advantages in the places adjacent : ( 2 ) if the value 
of the produce or the productive powers of the land have been 
increased otherwise than by the agency or at the expense of the 
raiyat: or (3) if the quantity of land held by the raiyat has 
been proved by mcasureiiK'iit to be grenter than tin* quantity for 
which rent has been previously jiaid. Raiyats having a right of 
occupancy are protected in their privileges against a purchaser 
at a revenue sale.^ 

§ 39. — Tlierc are a few other rights connected wdth land in 
Bengal, which may be briefly noticed. Service tenures (chakaran) 

* Section G, Act X of 1859 and section G. Act VIII (B C ) of IKGO. 

* There can be no doubt that the holding’ of a.l'ltfi(t/a'inht:raiffatwt\n 
not formerly transferable (see Jiolt MarhcnzU'if Mninte, § :i99 ; Mr. 
Shore's Minute of 2Sth June 17S9 and Mr. JJanufiton's remar Its ivritten. 
in 1789 as to the Rights of Under-tenants^. Mr Hnrington considered 
(1) whether such holdings ought to be made transferable; and (2) 
whether the rent should be fixed; and answered both questions in the 
negative. 

* Section 37 of Act XI of 1 859. Some of the strongest arguments urged 
against the provisions of Act X of 1859 were that, while ignoring the 
special privileges of khudluisht raiyats and the existence of all rights 
depending upon custom, it conferred the same benefit upon Tihddhdsht 
raiyats^ who admittedly had privileges, aud yailtdslit raiyats who admit* 
tedly had none : and by giving an cos post facto ojieration to the right-of- 
oocupancy provisions in respect of both classes it did not allow landlords 
time to provide by contract against the acquisition by the latter class of 
a right to which they had not a shadow of claim before. In the case of 
ItlrddhJsht raiyats the Legislature in giving a right of occupancy merely 
followed custom, the particular period of twelve years being borrowed 
from tJhe law of limitation. 
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are found in some parts of the country, being a remnant of 
the old system under which public officers and even the ser- 
vants of the village were paid by grants in land instead of 
by money salaries.* Somewhat similar are the Ghatwali^ tenures 
found in Birbhum and elsewhere, granted for keeping the moun- 
tain passes against the Maratta and other invaders. Leases 
of land whereon dwelling-houses, manufactories, or other perma- 
nent buildings have been erected, or whereon gardens, plantations, 
tanks, wells, canals, places of worship, or burning or burying 
grounds have been made, or wherein mines have been sunk, 
enjoy special privileges, and may be protected by registration 
against a revenue sale.* A Khas Malml^ is an estate held by 
i Government standing in the place of the proprietor. Some- 
» times there is no proprietor, as in the case of waste land, 
or an island'* thrown u]) in a large navigable river. Sometimes 
there is a proprietor who has refused to accept the terms of 
settlement offered to him, and who is allowed malikana^ while 
the estate is hold khas. Estates held khas are sometimes managed 
by Grovernmeut through its own servants : and sometimes let out 
in farm {tjarah). Small portions of waste land situate within the 
limits of permanently settled estates belong to the proprietors of 
such estates ; but there are large tracts of waste land in Assam 
and other places which belong solely to Government. Portions of 
those latter are reserved for forest uses, for the growth of firewood® 
and for similiu' purposes. Other ])ortions are sold in lots to suit 
the convenience of purchasers, who obtain a full hereditary and 
transferable proprietary right, free for ever from all demand on 
account of land revenue, but subject to all general taxes and local 
rates.^ There are in India, as wxdl in England, mcorporeal rights 

* Ghat means “ a landing place.” ‘‘ the terminus of a ferry on either 
side of the river,” a mountain pass.” Ghatu'ul is a person in charge 
of a ferry or of a mountain pass. As to these tenures, see Reg. XXIX 
of 1814, 

* See cl. 4, s. 37 and s. 43 of Act XI of 1859, and pout, § 133. 

* Mahal means au estate, laud separately assessed with the Govern- 
ment revenue. It is also used, in a figurative sense, of a source of revenue 
not derived from land, e, g. the uihkari, or excise Mahal. Khas means 
“ peculiar,” “ private.” “ own.” Thus a khns mahal is an estate in the 
private possession and management of Government. 

^ See cl. 3, s, 4, Reg. XI of 1826. 

» Malihana from malik, an owner,” a proprietor,” is an allowance 
for proprietary right, generally not less than 5, and not more than 10, per 
cent, on the net colleotious of the estate. 

* • As for example the SaMarhamy or Delta of the Ganges, which sup- 
plies Calcutta with firewood, 

^ See Rules of tlw Revenue Department, Ch. XXVI, s. iv, para. 8. Act 
XXII 1 of 1863 provides for the adjudication of claims to waste lands pro- 
posed to be sold or dealt witli on account of Government. 
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in land ; but, owing to the much less artificial state of the law of 
real property, these rights, in Bengal at least, are not by any 
means varied or intricate. Jalkar^ or the right of fishery in all | 
large natural waters in a zeminddri^ belongs to the zeminddry ancU 
is usually leased out at a yearly rent. RhulkaVy or the right off 
gathering the fruit of gardens and orchards, is similarly lot out. 
Sometimes phnlkar means the zemindar’s right to a part of the 
fruit of trees standing on a tenant’s laud. Jiunhary or tlie right 
of cutting wood in jungle, or waste land, is often enjoyed by the 
raiyats of cultivated lands in the vicinity.^ 


* Most incorporeal rights in India are in a very undefined state, and it 
would not be possible to classify them under the head*^, apprmlant^ appur- 
truant and in qroHUy used by Enj^Ush lawyers or under any other satisfao* 
tory heads. Rights of common for grazing and other purposes no doubt 
exist in the unappropriated waste land belonging to villages, but these 
rights have never been the subject of legislation or indeed of much liti- 
gation. In Bengal, fields are not generally enclosed unless when sugar- 
cane or other valuable crops are sown, and tlien the enclosure is not 
kept up, once the crop is gathered. In some villages as soon as the 
regular crops are off the ground, the village cattle in a common herd 
graze promiscuously over the fields of all. lu others, each villager 
grazes his own cattle on his own lauds and trespass on other lands is 
resisted as vigorously as in England. Whether, in the former case, any 
one villager could enclose in permanency is a question which I have 
never known to be raised. The law of rnfonttnifu is another branch of 
law connected with land in India, which is in its infancy. A few sec- 
tions have however been inserted in the recent Limitation Act (see ss. 27, 
28, Act IX of 1871), which will doubtless have a considerable effect in 
settling it by judicial decision. In addition to the tenures mentioned 
above, there are a variety of tenures met with in different districts 
of Bengal, such as in many districts, katnalas and nUnhamdlas 
in Backergunj, tnppua in Ohittagong, Snrharahhiri tenures in Cuttack 
which are now permanent, hereditary and transferable {Saddananda 
Mniti V. Kaurattam ^ftt^ti and othrrx, VIII B. L R 280), I have never 
met with a complete list of these tenures or a description of their inci- 
dents, and even in the district in which any particular tenure is most 
usual, I have in vain endeavoured to get an accurate description of its 
origin and peculiarities. During a considerable judicial experience, I 
have never had a case before me in which it was attempted to prove the 
c.mtom of any particular tenure. The Permanent Settlement destroyed 
most customary tenures, and the effect of Act X of 1859 has been to re- 
duce all that remained to the classification of rights contained in that 
Act. Inheritability, transferability, liability to sale for arrears of rent, 
and non-liability to enhancement of rent are, it may safely be said, the 
sole incidents, one or more of which now belong to all tenures in Bengal 
by whatever names they may be known. Land is commonly designated 
from the use made of it, e,g, haxtu, land used for the site of the raiyat's 
homestead from Sans, has = to dwell ; udhhastd. land adjoining the hastu, 
land ; dihi, land in the village, &c. Each raiyat generally holds a por- 
tion of each description, and the rates of rent vary, that for the hastiut 
being usually the highest. 
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§ 40. — I now return to the North-Western Provinces, the ter- 
ritories comprised in which Avere acquired, as we have seen, some 
forty years after the grant of the Diwani and about twelve years 
after the Permanent Settlement had been proclaimed in Bengal, 
Bahar and Orissa. The first result of inquiries made in order to 
the settlement of the newly acquired Provinces was to create an 
impression that a mistake had been committed in 1793, and that 
the Oovcrnmeiit had then acted prematuredy and upon insufficient 
information. Subsequent experience still further confirmed this 
impression : and the Directors therefore wisely resolved not to act 
without the fullest information in settling the revenue of the 
Ceded and Conquered Provinces. In the proclamation of the 
14th July 1802, addressed by Lord Wellesley to the zemindars, 
talukdars, etc. of the Ceded Provinces, it was notified that after 
the expiry of ten years, a permanent settlement would be con- 
cluded for such lands as wanld be in a sufficiently improved state of 
cultivation to warrant the measured A similar proclaimation was 
in July 1805 addressed to the zemindars, independent talukdars, 
and other actual ])ro})rictors of land in the Conquered Provinces 
and Bundlekund.^ In 1807 it was further notified to the above 
classes in all the above-mentioned provinces that the revenue 
which would be assessed during the last year of the settlement 
immediately ensuing the then existing settlement would remain 
fixed for ever, if the arrangement received the sanction of the 
(101114: of Directors ^ This more extensive promiset did not how- 
ever receive the sanction of the Directors,^ and it w'as accord- 
ingly again notified® that such j)romise was rescindet and that 
at the end of the ten years a permanent settlement would be 
concluded, in the terms of the first proclamation, for such lands 
only as would be in a sufficiently improved state of cultivation to 
warrant the measure. It Avas further declared that it would be 
the duty of the Board of Commissioners to ascertain w’^hat estates 
were in a sufficiently iinjiroved state of cultivation to warrant the 
conclusion of a permanent settlement.® 

§ 41. — As soon as it Av'iis attempted to carry into effect a rule 
limited by such a very indefinite condition, the necessity for more 

* During* * * § this period of ten years, there were two triennial and one 
quartennial settlement at an amount of revenue increased for the period 
of each settlement - See s. 29, Reg. XXV of 1803. 

* See Keg. IX of 1805. 

* See 8. 6, Reg X of 1 807. 

* See paras. 44 to 47 of the Dispatch of the 27th February 1810. 

* See 88. 2 and 3. Reg. IX of 1812, for the Ceded Provinces, and ss. 2 
and 3, Reg. X of 1812, for the Conquered Provinces and Bundlekond; and 

§ 1 9 of Mr. Holt Maokenzie^s Minute. 

* S. 4 of Reg. IX of 1812, and s. 4 of Beg. X of 1812. 
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exact orders became at once apparent,^ and the first question 
asked was, what proportion of waste land should operate to 
exclude from the benefit of a permanent settlement ? This 
question was then answered by adopting a scale varying from 
one-third to one-fourth of waste. The Court of Directors ordered^ 
that the settlement of no district was to be declared pcnnanent 
until the whole of the proceedings had been submitted to and 
approved by them. In order to allow time for the collection, 
transmission, consideration, and return of the requisite informa- 
tion, it was directed that a further temporary settlement should 
be made for a period of five years. ^ The first district in which 
operations were commenced, was Gawiiporc ; and the result was, 
that the Board of Commissioners entertained such doubts as to 
the accuracy of the materials on which the settlement had to be 
formed, that the Board and the Government and the Court of 
Directors were agreed not to confirm the settlement in perpe- 
tuity, but to leave it open to revision after the resources of the 
country had been better ascertained and individual rights estab- 
lished.^ A similar determination was formed in respect of 
Bareilly and Shahjahanpore, to which districts operations wero 
next extended.* As inquiry progressed further, it became more 
and more evident how little reliance was to be placed on argu- 
ments drawn from the experience of Bengal, how complicated 
was the problem to be solved, and how great danger lay in 
precipitancy. 

§ 42, — The Court of Directors finally resolved that it was 
essential to their judgment on the adequacy and stability of any 
settlement submitted for their confirmation, not merely that they 
should have ample information respecting the general nature and 
the resources of the districts, the extent of the land cultivated 
and capable of cultivation, and the quality and value of the 
produce ; but likewise that they should receive a full and 
particular detail of all local tenures and usages, of the rates 
of rent and the modes in which it was collected and distributed, 
of the constitution of the village communities and the rights 
and interests of the classes composing them, of the character 

' It will be seen hereafter that this necessity for more definite instruc- 
tions increased with additional information, and that, so recently as 1871, 
a question arose and had to be referred to the Home Government, the 
discussion of which strongly suggested the idea that much work had been 
done in the dark before that. 

* Dispatch of Ist February 1811. 

* Dispatch of 27th November 1811. 

* Paras. 49, et teq of general letter of 28th April 1817. 

* Proceedings of 18th November 1814, and paras. 65, of general 
letter of 2xid April 1817. 
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and habits of the people, and generally of all points relating 
to the internal condition of the country. ^ To give effect 
to this resolution, Regulation VII of 1822 was passed, the 
preamble of which recites it to be the wish and intention of 
Government that in revising the then existing settlement, the 
efforts of the Revenue Officers should be chiefly directed, not to 
any general and extensive enhancement of the^'awd,^ but to the 
objects of equalizing the public burthens and of ascertaining^ 
settling y and recording the rxghtSy interestSy privilegeSy and proper^ 
ties of all persons and classes owning, occupying, managing, or cultu 
rating the land or gathering or disposing of its produce, or collecU 
ing or appropriating the rent or revenue payable on account of land 
or the produce of land, or paying or receiving any cesses, contri- 
butions or perquisites to or from any persons resident in, or 
owning, occupying or holding parcels of any village or mahal. 
Section 9 enacted that “ it shall be the duty of Collectors and 
other officers exercising the powers of Collectors, on the occasion 
of making or revising settlements of the land revenue, to unite 
with the adjustment of the assessment and the investigation of the 
extent and pr oduce of the lands, the object of ascertaining and re^ 
cording the fullest possible information in regard to landed tenures, 
the rights, interests, and priviUges of the various classes of the agri^ 
cultural community " — and that for this purpose their proceedings 
should embrace “ the formation of as accurate a record as possible 
of all local usages connected with landed tenures, as full as practi- 
cable a specification of all persons enjoying the possession and pro- 
perty of the soil or vested with any heritable or transferable interest 
in the land or the rents of it, care being taken to distinguish the 
different modes of possession and property, and the real nature 
and extent of the interests held, more especially where several 
persons held interests in the same subject-matter of diff extent hinds or 
degrees. 


* Mr, Holt Mackenzie's Minute of tke 1st July 1S19. § 224. Elsewhere 
in the same Minute, Mr. Mackenzie remarked that the tendency of onr 
revenue system had been to pay rather too little respect to the various 
tenures and other circumstances attachingr to the Village Communities, 
which must (if private rights be held sacred) limit the Government 
demand>-and he gave it as his opinion that the adequacy or inadequacy 
of any assessment of revenue could not be determined without an inquiry 
into the tenures, rights and privileges of the community ; and that such 
inquiry would properly be united with the investigation of the extent 
and produce of estates before declaring the oases, to which the provi- 
sions of a permanent settlement should be held applicable — §§ 253, 254, 
302 and 316. 

^ Amount of revenue assessed upon an estate. 
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§ 43. — Under these provisions^ the Settlement Officers have 
constructed for every settled estate a Record of Rights^* 
containing the most valuable information as to all rights in land 
existing in the North-Western Provinces. ^ Having regard to the 
arbitrary and discretionary nature of the Government which 
preceded ours, and to the rude and unsettled state of things 
which we found in the country,^ it will readily bo conceived that 
the task of ascertaining and recording rights, which is not 
always one of easy accom[)lishmcnt, must occasionally have been 
followed by peculiar results, when ascertaining too often involved 
determining what was indeterminate ; and the precision of ideas, 
indispensable in order to record, necessarily gave fixity by defi- 
nition to what had antecedently been varitible and uncertain.'* 
It was exceedingly difficult to steer a safe course between, on 
the one hand, perpetuating variances which depended not upon 
principle but upon the capricious exercise of undefined author- 
ity — and, on the other hand, destroying by a general and sweep- 
ing® measure essential distinctions understood and acknowledged 


* As subsequently amended, see 'poxt, § 164 Regulation VII of 1822 
was repealed, so far as relates to the rsorth-Western Provinces, by Act 
XIX of 187H. which consolidated the Uevoniie Law relatinjf to those 
Provinces. Section 62 and the following sections of this Act contain the 
existing provisions as to the formation of the Urrord of Itiffhfs. 

* It is greatly to be regretted that these documents have never been 
generally published, or that the task of consolidating them into one 
general view has never been undertaken. If the outline which follows 
appears meagre or imyierfect to those who have greater ])ractical know- 
ledge than the Author, he begs that it will be remembered that his ex- 
perience has not lain in the North-Western Provinces, and that the best 
materials for the subject, being contained in unpublished documents, have 
not been available. 

* •* When the country fell under our Government, we found no uni- 
formity of system in any part of it. Every description of middlemen 
and every kind of opposing interest was in existence .” — Muiiitc of Lord 
Moira y datod 21st Srptnnhor 1S1,5 — § 45, 

* Mr. Holt Mackenzie in his able Minute, to which I have already so 
often referred, says; — "It would perhaps be advisable in all general 
regulations to adopt the use of artiheial words, barbarous as they may 
seem, and altogether to avoid the use of terms already in use until the 
uniformity of their acceptance throughout the country is fully ascer- 
tained ” — and he gives, as an instance of the danger to be avoided, the 
directly opposite use of the word zemindar in the North-Western Pro- 
vinces and in Bengal — §§ 622 and 623 Every student of logic knows 
the great danger arising from the use of ambiguous terms (see Whately’a 
Logic, Book III. 8, 2, and App I), and this danger was an extreme one, 
when we came to deal systematically with the state of things which we 
found in India. 

* Sir J. E. Oolebrooke in his Minute of the 12th July 1820 pointed out 
that the Permanent Settlement of Bengal was a sweeping enactment of 
this description by which the peasantry of Bengal wore sacrificed. The 
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by the people, and recognized by such usage as an arbitrary des- 
potism allowed. To say that this diflScult task has been accom- 
plished wholly without mistake or error would be to assert what 
is not true ; but it may with safety be declared that the mistakes 
have been few in comparison with the arduousness of the work to 
to be done : that none have been more ready to see and acknow- 
ledge error than the Government which was led to commit it ; 
that misconcej)tions w^ere unavoidable when questions of right, 
almost evenly balanced, depended for their solution upon argu- 
ments of policy and expediency : that, Avhere it was possible to 
do so without greater mischief, Government has ever been ready 
to retrace its steps and undo its own work^ on discovering that 
an erroneous or inexpedient course had been pursued ; and that 
the cardinal mistake committed in Bengal has throughout been 
avoided, and individual rights have been respected and protected 
as far as was consistent with that degree of uniformity which is 
indispensable for the creation and existence of system.^ 

§ 44. — As a natural consecpience of the different })lan pursued 
in dealing witli the North-Western Provinces, there is now to be 
found in these provinces a much greater diversity of tenures 
than in Bengal ; and, although some of these tenures are in 
whole or part of modern creation, the greater number date from 
a period antecedent to our rule. To give a complete and accu- 
rate account of them all would lead me far beyond the limits of 
this work, and would indeed scarce be possible with the materials 
at my disposal. The following brief description of some of the 
most important of them may however be useful as an introduo- 


Marquis of Hastings in his Minute of the 31st December 1819 says with 
reference to the Upper Provinces, — “ A general regulation, that would 
be efficient for the protection of the raiijafs. could hardly be framed, 
were their tenures simple and uniform in different districts. So far 
from this beinir the case, there is often extraordinary diversity in the 
rights of individuals inhabiting the several villages within the same dis- 
trict A sweeping arrangement which shall level 

these distinctions, or which, on the other hand, shall apply to all villages 
this graduated scale, because it obtains in some, must involve a violation 
of those prescriptive rights which equity and policy should be anxious 
to preserve uninjured under British sway.” 

^ Take for example Lord Canning’s Minute of the 6th October 1868, 
abandoning the maintenance of the Village System in Oudh and 
re-establishing the TaluMdrs. 

’ It may be observed that the mere fact of selecting any particular 
set of persons as the class with which the settlement is to be made is 
certain to have, as a result, the enlargement of the rights of that class 
at the expense of the rest of the community — See Mr. Holt Mackenzie*g 
Minute’^%^ 337-3.38, 349, and 356 — Mr. Shoro^g Minute of 8th June 1789| 
§ 173— aad Maine's Village Communities, pp. 149 — 151. 
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tion to a subject of great interest and considerable extent and 
intricacy. 

§ 45. — The Taluhddrs^ of the North-Western Provinces and 
Upper India correspond, as has already been pointed out, to the old 
Zemindars of Bengal and had a somewhat similar origin. Some 
of them (and these have been termed pure talukddrs) arc 
descended from military leaders and other j)crsons who formerly 
held a superior rank in the country. Others again (and these 
have been termed impure tahtkddis) have come into existence at 
a later period and under the Mahomedan rule, having been ori- 
ginally mere collectors of the (Tovernment revenue, and subse- 
quently, by the favour of those in authority or in consequence of 
the weakness and decay of the Empire, having acquired 
an hereditary interest.^ The njiturc of this interest was not 
very well defined and probalily was not homogeneous in all parts 
fo the country. In some cases tlic talukddr^ while claiming an 
hereditary right to stand between the (lovernment and the 
village zemindars^ urged no pretension to a pro])erty in the land 
and admitted the rights of the village zeminddrs as the imme- 
morial occupants of the soil and entitled to give, sell or mortgage 
their lands at will. In other cases the talukddrs set up 
extensive claims to the property of the villages included within 
their taluks on the plea of sale, gift or mortgage executed in 
their favour by the original zemindars.^ The mistake committed 
in Bengal of creating both alike absolute proprietors of the soil 
and ignoring all other rights was now carefully avoided, and it 
was pointed out to Settlement Officers that the question to be 
judicially disposed of in each case was whether a village was 
exclusivcl}^ the property of the talukddr^ or other persons 
possessed therein heritable and transferable properties independ- 
ent of the will of the talukddr. In the former case the 
settlement was made with the talukddr. In the latter case the 
village zemindqjrSj or persons possessing similar rights, were admit- 


* Lalthiraj tenures In the North-Western Provinces, as in Bengal, are 
the highest class of right in land The incidents of these tenures are 
generally the same throughout the country. 

* See Carjirg'i/ft Land TcnurcH of Upper India^ Chapter IV ; and Mr, 
Holt Mackenzie's Minute, §§ 396-408. 

* “ When one of the village zemindars was employed by the ruling 
power to manage the villages in his neighbourhood and to collect the 
revenue as a tidukddr or farmer, he appears to have engaged in a con- 
stant struggle for the extension of his property and, as he generally had 
the hand of power and a preponderating influence with the Amil, the 
various villages comprising the taluk or farm were too frequently con* 
verted by force or fraud into one estate.” — Idem, 
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ted to settlement and the talukddrs received a fixed allowance, 
generally of 22^ per cent, on the revenue collections.^ 

§ 46. — The Village System, as previously described (anU^ 
§§ 18-21) was in existence in the Upper Provinces when they came 
under our dominion.* Under that system the proprietors or 
village zeminddrt were in general so numerous a body that a 
settlement with them all would have been highly inconvenient. 
Wo therefore continued a practice which existed before our time 
of selecting one amongst the sharers whose name was entered in 
the public accounts as the person responsible for tlie collection 
and payment of the revenue. The pro}>rietor who is thus a 
party in his own name to the contract with Government for the 
payment of the revenue is called the Sadr Mahjuzdr or Lumherdar ^ 
while the co-sharers or proprietors who are not parties in their 


* It has been contended by some that, as in Bengral everythinpf was 

sacrifioed to the proprietary rij^ht of the zf nnldrn, so in the North- 
Western Provinces we went into the opposite extreme and restored and 
fostered the villai^e sy'^tem in many instances at the expense of pro- 
prietary rijfhts fairly belougfing to the tahMdr», as having been acquired 
by purchase or other just means. In Oudh we attempted to establish 
the village system, but changed our policy after the Mutiny. In many 
of the districts of the North-Western Provinces the holders of villages 
belonging to which had been broken up at the Settlement, 

acknowledged the suzerainty of the taluliddrs^ as soon as our authority 
was subverted. This conduct amounted, as Lord Canning wrote, almost 
to an admission that their own rights were subordinate to those of the 
tahMars — that they did not value the recognition of these rights by the 
ruling authority — ami that the talnkddn system is the ancient, indige- 
nous and cherished system of the country. This being the case in our 
older provinces, where our system of Government had been established 
for more than half a cenfcury, during twenty years of which we had done 
our best to uphold the village occupaut against the interest and 
iufinenoe of the tnlihltddr^ Lord Canning decided that we should retrace 
our steps in Oudh ; and accordingly the tahikdarx of Oudh were de- 
clared to possess a permanent hereditary and transferable proprietary 
right, subject to auy measure which the Government might think proper 
to take for the purpose of protecting the inferior zerain<iars and village 
occupants from extortion, and of upholding their rights in the soil in 
subordination to the taluMdrft (Letter Ko. 026S of 10th Oct alter 1859 
from. Sfrretary to Oorernment of India to Chief Commissi oner of Oudh)» 
In a subsequent communication it was remarked, that it is obvious that 
the only effectual protection which the Government can extend to these 
inferior holders, is to define and record their rights and to limit the 
demand of the talukddr as against such persons during the currency 
of the settlement to the amount fixed by the Government as the basis 
of its own revenue demand — See The Oudh Estates Act., I of 1869, 
Mr. Camegy traces to five sources the proprietary titles thus confirmed 
by the British Government, Wr. (1) usurpation, (2) purchase, (3) grant, 
(4) reclamation of waste, and (5) gift. p. 3. 

* See Lord Moira's Minute of 21st September 1815^ § 82 , 



Bhaiyachara Tenure, 


61 


own names are called Pattiddrs.^ Under the existing law, the 
settlement is to be made with the proprietor, or if he have trans- 
ferred possession to a mortgagee or vendee, then with such 
mortgagee or vendee. Where there arc several proprietors, the 
settlement is to be made with them all jointly or with their 
representatives elected according to custom. When several 
persons possess sc])arate heritable and transferable proprietary 
interests of different kinds, the Settlement Ofheer is to determine 
(1) w'hich of such persons shall be admitted to engage for tho 
payment of the revenue, due provision being made for securing 
the rights of tho others ; and ( 2) the manner and ]>roportion in 
wdiich the net ])rofits of the estate shall be allotted to tlie several 
persons possessing such separate interest. ^ 

§ 47. — The Bhatyarhnra^ tenure, wliich is to bo found 
chiefly in Bundlekund, is similar to the PatlvJ&i i tenure, save 
in some few particulars. The village is divided into thokes, 
and each thoke is subdivided into behris. The asami or culti- 
vator pays the hehriwar, who in his turn pays the ikokeddr^ 
w’ho again pays the lumberddr or mokhia as ho is called in 
Bundlekund When any iiminl fails to jiay his cpiota, tho 
hehriwar makes good tho deficiency by a fresh assessment on 
all the asmnls^ made u[)on the same jirincipli? as ri'giilated tho 
first assessment. In the event of the failure of a whole 


* See 8. 2. Act I of 1H41. means “ chief ” and means 

“ payer of revenue,” Lnmhrvdar is derived from the English word 
“ number ” — the naLives interchange the letters n and /—and a 
holder, having a number in the Collector’s Roll ]*atti is a share — 
one of the many shares into which the village has been split up by the 
operation of the laws of inlieritance. &c. Pattidar means any holder of 
a share, but has iu practice been limited as above. In a vuikmul or 
perfect pattiddi'i tenure, the lands are held in severalty by the pro- 
prietors who are all jointly responsible for the revenue. In a hdinaltmil 
or imperfect tenure, ])art of the land is held in common— and 
the profits of this go first to meet the revenue— and the remaining part 
is held in severalty. When one of the co-sharers fails to pay his quota, 
the others have to make it good. This accounts for the origin of a 
practice, which had to be stopped by legislation in Bengal (see clause 2, 
section 63 of Regulation VIIl of 17tKl) namely, of demaudin^ the rents 
of absconded va’njatx from those that remaine<l. See, as to the pattiddri 
tenure, Mr, Holt Mnrkcnzif'x Minute, §§ 070*587 ; and Lord Moirdt 
Minute of 21xt S^'pteniher 1S15, §§ 80—97. 

* See sections 48, 44. and 68 of Act XIX of 1878. 

* Bhaiyaclidra is derived from hhal, hhn]ija=^ brother, and dehdra s=s 
institution : or according to others, from /^/m/ydand char =ss four, indicat- 
ing, according to native idiom, that all pay alike. An account of this 
tenure will be found in the correspondence given at pages 207, 219, 224, 
^5, 239 and 240 of Sideethns from the Revenue Mecordt of the North- 

Provinces published in 1866, 
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the deficiency is levied in a similar manner from the tkokft. 
All the khudkdsht raiyats in a bhaiyachara village are descend- 
ants of the original proprietors, and the only tenants are the 
paikdsht raiyats of the neighbouring villnges. The original 
settlors were sufficiently numerous to enable their descendants 
to bring the whole of the land of the village under cultivation 
without calling in the aid of strangers, and the minute sub- 
division of property brought about by the operation of Hindu 
Law has created a large number of petty proprietors, who all 
enjoy equal rights and ])rivileges. The original assessment 
having been adjusted with reference to the quantity of land in 
cultivation at the time, the ecpiality of allotment was disturbed 
by increase of cultivation in some hehrU or decrease in others. 
It is customary from time to time to rectify the inequality thus 
created by a fresh distribution of shares. The operation of this 
custom has led to very considerable dissension, those who have 
extended the cultivation being naturally unwilling to transfer 
the fruits of their hibours to their less industrious brethren. 
Where there is a custom that the land or the amount of revenue 
payable by each sharer be jicriodically re-distributed or re-adjust- 
od, the Settlement OiFicer may enforce such custom.^ 

g — Subordinate to the iiroprietors with whom the settle- 
ment is made, there are various classes of sub-proprietors or 
inferior pro])rietors whose rights are recorded in the Record of 
Rights, and the protection of which is part of the duty of Settle- 
ment Officers, idiis protection is usually ailbrded by the forma- 
tion of a sub-settloment on behalf of the ja-oprietors with them, 
when their interest extends to the whole niahal or estate, and is 
heritable and transferable. They are bound by this sub-settle- 
ment to pay to the superior proprietor, with whom the settle- 
ment is made, an amount equal to the Uovernment revenue 
together with the share of the ])rofits of the mahal to wdiich the 
Settlement Officer has declared the supcidor proprietor to be 
entitled. Occasionally a seitlement is made with the inferior 
proprietor, the only difference in this case being that he pays 
the amount into the Ooveniment Treasury, whence his share of 
the profits is paid to the superior proprietor.^ Where the subor- 
dinate rights are not of such a nature as to entitle their posses- 
sor to settlement, the protection may be afforded by a sub-settle- 
ment or in such other w’ay as shall maintain the sub-proprietors 
in the enjoyment of, or of an equivalent to, their rights. When 
these rights are to receive from the tenants any money-payment 


* Section 47 of Act XIX of 1873. 

* Sections 54 and 55 of Act XIX of 1873. 
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or portion of the agricultural produce, this is accomplished by 
assigning in lieu thereof the proprietary right iu a certain por- 
tion of the mahil, the profits of which are, in the opinion of the 
Settlement Officer, equivalent to such payment or portion, 

§ 49. — Inferior or sub-proprietary ^ rights are known by various 
names in different parts of the country. They are traceable to 
purchase ; to relationship or connection with the original stock ; 
and to former proprietorshi]) lost by force or under the pressure 
of necessity, the ex-proprietor having retained tlic wliole or a 
portion of his lands on more or less favourable terms under the 
new proprietor. What happened in the case of ju'oprietors, came 
also to pass in tlie case of sul)-pro[)riet()rs, under whom was tlnis 
formed a further class of sub-pro[>rietois in the second degree, 
and occasionally this quasi sub-infeu<lation extended to the third 
and fourth degree.^ JVlr. (.'arnegy gives the following list of sub- 
proprietary titles found in the province of Oudh. Several of 
these included in the list are also commonly found in the districts 


of the North-Western Ih'ovinces- 


1, Pakhtadari ; 2, Diduri ; 


3, Sir; 4, Nankar; 
hit; aud 9, lliswi. 


f), Shankalap ; G, Hirt ; 7, Baikitat ; 8, Hag- 
The first seven an^ heritable and transferable. 


The Baghat tenure is subject to special conditions, and the Biswi 


tenure is altogether contingent. 


The term pukhtaddvi has come 


into existence under British rule. 


in former times when an 


ex-proprietor entered into an engagement for the revenue of his 
village at a fixed amount, he was said to hold pakka.’^ * He was 
responsible for the loss and received the profit, and this whetlier 
he collected himself or with the aid of the (Government officials. 


When he merely engaged to collect and pay into tlie (Government 
Treasury, receiving a commission on the collections and having 
no interest in the profit or loss, the arrangement was termed 
kacJicha, It was our policy to consider that person to be in pos- 
session of a village wdio was responsible for the loss and received 
the profit. Thus the pakhladdr, or jierson who held pakhoy came 
to have certain rights, which we admitted and acknowledged 
though restoring the former proprietor and the term pakhta- 


* In what immediately follows I have borrowed very largely from Mr. 
Camegy’s little woik on Land Tenures tn Ippet Jndta. 

* Just as the principle of the Patnf tenure lu Bengal was carried down 
to daV’patnis, or patnis in the second degree— (f/a?* *= within or under) ; 
sepatnU or pat nis in the third degree {se = three) and even still lower. 

* Pakka means “ripe,” “mature,” “complete,” “settled.” Kackcha 
means “unripe,” “immature,” “incomplete,” “ unsettled.” 

* Mr. Carnegy seems to think that the pahhtadar was always an ra;* 
proprietor^ and that the antithesis in the use of pakka and kacheha lay 
m the existence or non-existence of rights. May it not have lain in the 
amount of revenue being fixed aud the engager being responsible there- 
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ddri came to be applied to an intermediate tenure between the 
proprietor and the cultivator. 

§ 50. — In the case of transfers, voluntary or involuntary, it 
was a common practice for the transferree to assign a portion of 
the land in perpetuity to the former proprietor for his subsistence, 
and this was called Diddri. The assignment, which was usually 
in writing, might be of one or more villages or merely of a few 
fields. When a whole village is held under this tenure, the sub- 
proprietor invariably enjoys all village privileges and dues. 
Diddri grants were in most cases originally rent-free, but were 
sometimes assessed with a low quit-rent termed barhasti,^ The 
land, which was retained by a proprietor in his own possession 
and cultivated with his own ploughs, was termed Sir.^ When 
a proprietor part,ed with his property, he not unusually kept 
possession of his sir land, at first perhaps without payment 
of rent : but afterwards rent was certain to be levied from 
him, generally however at a lower rate than that paid by his 
neighbours. Sub-proprietary m originated also in grants to the 
junior members of the ])ro[)rictary family. 

§ 51. — Nankdr^ was an assignment of land or revenue for sub- 
sistence, consisting sometimes of one or more entire villages, some- 

for or the contrary beiiig the case ? A person having some rights in the 
village no doubt commonly made the pahha engagement, but a stranger 
may alaflf occasioiially have engaged. He thinks that the terra maatajir 
was always applied to strangers, who were never said to hold pakka : 
but was this use of the latter word strictly adhered to. when it develop- 
ed into pakhtadar amidst the changes and consequent confusion that 
came upon the country ? 

* As to ^fan(li(hlr^ tenures, see liani Bankat Nanvija v. Gauri Singh 
mnd anothrr, 2 N. \V. P., II. C. R., Hbi). 

^ Sir is the Sanscrit word for a plough. Sir land may now be created 
by continuous cultivation for twelve years by the propiietor himself with 
his own stock or by Ins servants, or by hired labour, see s. 5. Act XIX of 
1878. In Bengal it is called mjiotv (own cultivation), khan-khamdr or 
hhamor. No right of occupancy can be acquired yi such land let on 
lease for a terra, or year by year. Apparently if it is held or cultivated 
under any other tenancy, a right of occuf»ancy can be acquired in it aa in 
other land — {Gavr Haru Singh v. Bvhdri,\\\^. In R. Ap 138; Sheikh 
A»hrafv Bam Ki'diorc Ghosr and another^ XXIII W. R. 288). 

* Nankdr is derived from luin = bread and = business— See Appen- 

dist 10 to Mr, Shore's Minute of 2nd April 17S8, and Stiectlom from the 
JRevenue Beeords of the North- ^Vextern Provinces, p. 189. Nankdr is some- 
times improperly confounded with malikana which was allowed to pro^ 
prietofs only. When a proprietor was removed from the mauagement of 
nis estate, was allowed to him. but nankdr was usually with- 

drawn. Malikana is the unalienable right of proprietorship, but nan- 
kdr depends upon fidelity and attachment to the state and a due dis- 
eharge of the public revenues.” — Answers of Gholam Hosein Khan^ Appen^ 

No. 16 to Mr. Shore's Minute of 2nd April 1788 : see also Lord Moira's 
of 21st September 1815 j §5 124 — 132, 
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tlmee of a portion only of a village. It wns made in some instances 
to proprietors, in other instances to persons havinjr no proprietary 
right, such as Kanungos, Miikaddanis, Oliaudliris, K{u:is, who were 
generally however servants of the iState ; and it was doubtless in 
this capacity that the allowance was made to zemindars. Sub- 
proprietary nankdr is usually an assignment like tJUlai'i, but 
differing from it in this, that not (and but a portion of tlie rental 
in mouey was the suliject of the assignment. Sometimes a fixed 
sum was given, and sometimes a fractional share of the ih^n rental. 
In the latter case, however, the item remained fixed and not sub- 
ject to enhancement or abatement, ^fhe amount is eitlier jiaid to 
the recipient, or lie is allowed an e<pii valent remission from the 
rent of any land held by him as a cultivator. A Shanknlap 
tenure consisted either of a whole village, or of lands forming a 
portion of a village. In the former case, a sum was paid down 
by w^ay of fine w hen the deed was executed, under wdiicli the vil- 
lage was granted as a sub-tenure at favourable rates ^ In the 
latter case the ]K>orer outl} ing iu* uncultivated lands were made 
over for a money considiTatiou. A portion of these was to bo 
cultivated suliject to the jiayinent of a rent gradually increasing 
until a .sti[mlated inaxinmm was reaeluMl m a certain number^ of 
years. The rest was left rent-free for the village site, groves, 
gardens and similar uses. 

§ 52. — liirf tenures are of tw^i kinds, purchased and conferred. 
The former gimerally originated in an a.ssigiiineiit for money by 
a proprietor, who wuslied to have waste brought into eultiviitioii 
or was compelled by necessity to raise money on his cultivated 
land. This tenure is always sub-ju’oprietary, held under the pro- 
prietor who stood l)ctw’('en the holder and the Oovernnioiit. It is 
heritable^ and transferable, and the annual rout is fixed in perpe- 

* This is very similar to a patni tnluh in Tiongal. 

* Somewhat similar to the JtimjaJhuri {bvri = cutting:) tenures of Ben- 
gal. For a year or two no lent was asked. Then a low rent was paid, 
and this gradually increased (I’assadi) as a greater quantity of land was 
brouorht under cultivation. 

* Birt. from the Sanscrit means “ maintenance,” “ support,” Pur- 

chased B'nt tenures are similar in their origin to pafni ialulis and 
scarcely differ from the first kind of Hhanltalap tenures. In one other 
respect this tenure, as it exists in Goruckpore at least, resembles the 
patni taluk of Bengal in this, namely, that the proprietor or superior 
landlord is entitled to a fine on every transfer by sale, gift or inheritance, 
and the formality of his consent to all such transfers — See llvport of the 
Board of Comnnrsioneis to Laid Minto^ dated 5th July ISOH, ^ \2i<, nxiA 
Iteg. VIII of 1819, 8 5. 

^ As to a Mali Birt tenure being heritable, see Mahcndra Singh r. 
Jokha Singh am others (decided by the Privy Council), XIX W, E* Cir. 
Bui. 211. 
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tuity. Sometimes part of the land was to be held rent-free and 
the rest of it was to be subject to enhancement. Conferred 
hirt tenures were originally eleemosynary, being sometimes in the 
nature of life pensions and, according to usage, resumable at the 
donor’s pleasure. In our first dealing with, these tenures, no 
distinction was drawn betw’een the two classes. Baikitdt^ is a 
tenure similar to hirt^ but is generally limited to small patches of 
land containing one or two fields. 

§ 53. — Baghdt^ gardens, orchards, groves belong either to the 
proprietors, or ex-])roprietors, to the holders of intermediate tenures, 
or to tenants. The title of all excejit the last extends to the land as 
well as to the trees. The rights of tenants^ in orchards planted by 
them depend upon the arrangements made with proprietoi’s or sub- 
proprietors under whom they hold. GoiK'rally no rent is taken and 
the tenants are rej)aid for their labour by being entitled to cat 
the fruit, gather the dry w^ood, and cut down a tree occasionally 
for home use, such as roofing a house or making farming imple- 
ments, the landlord being entitled to claim fruit on festivals and 
to fell an occasional tree wdien he re(piir(‘K wood. BIswP is a 
tenure w’hich had its origin in moi*tgage. When a w’hole village 
or fractional portion of a village w as mortgaged under native rule, 
the mortgagee usually obtained possession and was admitted to 
engage with (Jovernment for the revenue. When he obtained 
possession but was not admitted to engage for the revenue, he 
deducted the interest on the loan from the rental of the land 
and paid the ditierence, teraied parmsana^ to the mortgagor, 
who was responsible for the revenue. When, according to our 
rules, redemption was baiTed, the settlement was made 
with the mortgagee as proprietor. In the case of lands less 

' From htn «= sale, and kifa = a share, piece. It may be observed that 
all these tenures have their origin in a practice common not only to 
different parts of India, but to the East and West, r/r. the practice of 
raising money by patting with a greater or lesser fragment of what 
constitutes the highe-^t proprietorship or aggregate of rights in land in 
the particular community A perpetual lease at a fixed rent granted 
for a sum of money paid down w'as thus a form of alienation which 
came naturally into use in both societies. See Williams' Law of Beal 
Property, 6th Ed., p. 87, for the rise of a similar practice in England. 
When the Barons required money for the Crusades, their land was the 
only available means of raising it. 

3 In Bengal a distinction is made between trees that are swarup, i,e, 
planted by the tenant, and those that are poronip, i c. planted by others 
before be came on the land. He may cut down and sell the former but 
not the latter, i.e. according to usage apart from contract. 

Biswi is derived from bi^wa = a twentieth part, but usually applied 
to the twentieth of a blgha. No doubt the calculation of the par msana 
was made in old times as so many twentieths, and the name remained, 
altbongb the principle of calculation was altered. 
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than a fractional share of a village, which under native Gov- 
ernment always remained attached to the parent villajre, 
the parnisana was paid in tlie same way to the inortg{ig(*r ; 
and when redemption was barred, the mortguLree, hsivklar^ became 
the holder of an intermediate title, tiie pnrmsnna or quit-rent 
being generally made eipial to the (iovernineiit re\enue ]dns ii\e 
percent Mufi* grants were made by projirietors to Hramins, 
bhats, fakirs and such like for religious services or through reli- 
gious veneration. They were liereditary though not originally 
transferable. Even when transferred, they wore not resumed, and 
so usage made them transferable in course of time. Marv'at 
grants were grants of a little land rent-free as pensions to the heirs 
of retainers killed in the service of the pro])rietor. 

54 . — Jitgirs were grants of lands lo retainers still in service 
in lieu of w'ages. When granted by tlie Juiiperor, they were 
assignments not of the land, but of the revenue,- and w’ere made 
as an a])pendage to the dignity of mnuxah^ a kind of nobility 
conferred for life, and revocable at the Emperor’s jileasure. The 
Maiimhdar wais supjiosed to command a body of h<»rse. There 
were sixty-six grades of the rank, varying according to the num- 
ber of horse. Tins numher was liowever merely iioininal, and 
the personal pay of the mansuhdar though regulatinl thereby w'as 
distinct from that which he received for the eifee-tive horse which 
he was obliged or allowed to maintain. Jayir^^ wxtc of two 


' Mitji, mafi means “ forgiven,” remitted, /.e . the rent or revenue of 
which was remitted, these grants being generally rent or re venue- free. 
The term is not, that I am aware of. U'?ed in Ikngal, where land granted 
to Bram ins is called Jiialnunltar \\\m\ {jruiited to an idol is called 
Drn'ittvr. Pirun from p/r = a '* Kami,*’ is land gi anted to a (Mahomadan) 
holy man for his support, or for keeping uj) tlif3 tomb of a d<‘ceascd saint. 

It is important to bear thn in mind. That the ownership of the soil 
was not in the sovereign is proved hy a variety of arguments. One of 
these is remarkable, being diawn from tlie fact tliat tlie Kmperors pur- 
chased land when they wanted it Auraugzih purcha-ed the pnrganas of 
Liindi Palan, kc. in the vicinity of Delhi A kbar pui chased Imnlsforthe 
forts of Akbarabad and Illahabad ; Shah Jahan for the foit of Shah 
Jahanabad ; and Alamgir for the fort of Aurangabad and for mosques. 
When the Jagirdars got possession, they paid vitihhana to tlie zerninddrs. 
There is a native Hindii saying that *• the land belongs to the zemindar 
and the revenue to the king and according to Mahomadan law the 
sovereign has a right of property in the tribute or revenue • but he 
who has the tribute from the land, has no property in tbe land (see 
authorities quoted in Appendix No, 12 to Mr, SJwre'n Minnie of 2nd 
AprU 1788). 

* There were no hereditary dignities in the Mogul Empire, See, for a 
full account of these Jagirs, Mr. Shore's Minute on the JtUjhtx and Pri- 
rilegee of Jagirdars^ dated 2nd April 1788^ from which the above 
aooouxLt is taken* 
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kinds, conditional and unconditional. Conditional jagfrs were 
granted generally to the principal servants of the Emperor in 
order to meet the expenses of a particular office : and these were 
held only so long as office was retained. Uncondition^il jagirs 
were independent of any office and were personal grants for the 
maintenance of a dignity, a suitable number of attendants and 
the cftective troops which the mansubdar or jagirdar was bound 
to have in readiness. These gi-ants wxre for life only. If the 
lands produced more than the mansnbdar’s allowance, wdiich was 
always fixed, he was bound to account for the surplus {taufir). 
There were few jagirs in Ihmgal. In llahar a large number were 
created in the tune of Shah Alam^ and of his immediate predeces- 
sor during the anarch}^ and decline of the IMogul Ein])ire. In 
many instances, owing to our want of information, persons claim- 
ing by right of inlientance succeeded to jagirs, contiary to the 
constitution of the iMupin', and thus what was originally a mere 
life grant has become an estate of inheritance. 


§ ,^)5. — The (Jreat Kent Act ( X of 18o9 ) originally extended 
to the North-Western Provinces ; but it was soon found that its 
provisions were not e(|iudly applicable to these provinces and to 
Bengal. It was amended hy Act XIV of 1S63. But both Acts 
were repealed by Act XVIII of 1873, the existing “North- 
Western Provinces Kent Act.”^ The substantive provisions of this 
Act arc genonilly similar to, tliough ditfering in some details 


from, tliose of Act X of 1859. Persons who in permanently 
settled districts possess a pormancut transferable interest in land 
intermediate between the proprietor of a mahdl and the occu- 
pants, and wlio hold at a fixed rent not changed since the time 
of the permanent sottlement, are entitled to continue to hold at 
such rent.^ Tenants in districts or portions of districts perma- 
nently settled who hold lands at fixed 7\Ues of rent not changed 
since the permanent settlement liave a riglit of occupancy at 
those rates and arc called ^Henivds nt fixed ratesy'^ In the case 
of both these classes, wlicn proof is given that the rent has not 
been changed for a period of twenty-years before the commence- 
ment of the suit, it is to be presumed that the land has been held 
at that rent from the time of the pennanent settlement, unless 
the contrary be shown or unless it be proved that such rent was 
fixed at some later period.® The rights of tenants at fixed 


* When he invaded Bah&r — See ante, § 7. 

* This Act does not apply to Oudh. the corresponding provisions for 
which province are contained in Act XIX of 1868. 

* Section 4. ^ Section 5. ^ Section 6. 
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rates are by law declared to be heAtahle and transferahle.^ Their 
rent is not liable to enhancement^ except on the ground that the 
area of the land in their holding has been increased by alluvion or 
otherwise and they can claim abatement on the ground that such 
area has been diminished by dilnvion or otherwise.® 

§ 56. — “ Ex-proprietary tenants ” are pei*sons who lose or part 
with their proprietary rights in an estate or mahal, but who 
retain the sir land held by them in such malnil. The law gives 
them all the rights of occAipancy tenants in sncli sir land held by 
them at the date of losing or })5irting with their })roprietary 
rights, and further enacts that their rent shall be four annas 
in the rupee less than the ])revailing rale ])!iyable by tonants- 
at-will for land of similar quantity and with similar advan- 
tages.* “Occupancy tenants'’ are those who have actually 
occupied or cultivated land continuously for twelve years ; 
and to such the law' gives a right of occujianey in the land so 
occupied or cultivated by them. The occupation or cultivating 
of his father or other p(Tson from whom a tenant Inherits in 
deemed the occupation or cultivating of the tiuiant. No right of 
occupancy can be acquired (1 ) in land held from an occupancy 
tenant, an ex-proprietary tenant or a tenant’at fixed rates ; (2 ) in 
sir land ; or ( 3) in laud held in lieu of watjes. AVhen a tenant 
not having a right of occupancy holds under a wuitteii lease, the 
necessary period of tw'elve years does not begin to run until the 
expiry of the term of tlie lease.® A right of occujiancy is not 
transferable by grant, w'lll, or otherwise excejit as between per- 
sons who have become by inheritance co-sharers in such right. 
It descends howx'ver in the regular course of inheritance, as if it 
were land, but no collateral relative of tiie deceaseil who did not 
share in the cultivation of the holding during his lifetime is 
entitled to inherit.® The rent of ex-j>roprietary or occupancy 
tenants is liable to enhancement only(l) by a written agree- 

* Section D. They are not nece.ssarily transferable in the Lower 
Provinces. 

* Section 11. 

* Section 18. 

* Section 7. See. an to Ouflh, section r>. Act XIX of 18GR, which gfives 
a heritable but not a trausterablo right under Hoinewhat similar circum- 
stances. 

* Section 8. The contrary is the law in Bengal — Soc Pandit Sheo 

PraJtash Misxer v. P'nu Sahai VIII B L. U. loG ; XVII W. B. 62. 

* Section 9. This apparently excludes evidence of a cusU>rn. to trans- 
fer, which is admissible in Bengal —See rnaparna J)aH v. rmaekaran 
Dm, XVIII W. 11. T).") ; Si Irani Base v. Baofnnath frlinse^ III W. It. Act X 
EuL 3 ; Aju/Ihya Persad. v. JStnam Band} Jirgam^ B. b. R. Sup. Vol. F. B. 
72.5; Karendra Xamin Rai v. tUhaa, (dmndra Sen^ XIII B. L. R. 274 and 
XXII W. R. 22 ; and Nanhu Jtai v. MahaHr Persad^ 111 B. L. E. App. 35. 
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mont registered under the Registration Act or recorded before 
the village Patwdri or the Kdnungo, (2) by order of a Settlement 
Officer passed under the law for the time being m force, or (3) by an 
order made under the Rent Act. Such last mentioned order may 
be made when the rent has not been already fixed by an order of 
a Settlement Officer under the Land Revenue Act, or by an order 
under the Rent Act, or whore such an order has been made but 
the term thereof has expired — on the ground ( 1 ) that the rate of 
rent paid is V)elow the prevailing rtate payable by the same class 
of tenants for land of similar quantity with similar advantages ; 
(2) that the value of the ])roduce or the productive powers of the 
land have increased otherwise than by the agency or at the 
expense of the tenant ; or (3) that the quantity of land held has 
been proved by measurement to be greater than the quantity for 
which rent has been previously paid. In the case of ex-proprie^ 
tary tenants the enhanced rent, like the old rent, is to be four 
annas in the rupee below the prevailing rate for teiiants-at-will.^ 
The tenant may, under similar conditions as to previous orders 
fixing the rent, a])ply for abatement on the gi’oimd ( 1 ) that the 
area of the land held by him has been diminished by diluvion or 
otherwise ; or (2'' that the value of the produce or the productive 
powers of the land have decreased by any cause beyond his 
control. When the rent has been fixed by an order under the 
Rent Act, no order for enhancement or abatement may be made 

(1) until the expiry of ten years from the date on which such 
order took effect ; or 21 until the revision (before confirmation) 
of the assessment of the district by order of the Local Govern- 
ment ; or (3) until the conclusion of the period of the settlement 
the District — whichever of the three events occurs first.^ When 

the rent has been fixed bv order of a Settlement Officer under the 

« 

Land Revenue Act^ or by an order under the Rent Act, the 
landholder may apply to enhance such rent during the currency 
of the term for which the rent has been so fixed on one of the 
following grounds and on no others: viz. — fl)that the area of 
the tenant’s holding has been increased by alluvion or otherwise ; 

(2) that the productive powers of the land have, since the date of 
the order ^ increased otherwise than by the agency or at the expense 
of the tenant. Similarly the tenant may apply for abatement of 
rent on one of the following grounds and on no others : viz — 
(1) that the area of the land has been diminished by diluvion or 

* Section 13. See. for Oudh, s. 82, Act XIX of 1868, which somewhat 
differs. 

* Section 16. See, as to Oudh. s. 33. Act XIX of 1868, which fixes the 
first of the above-mentioned periods at i\ve yearn. 

. ^ See sectionB 70, 71 and 72 of Act XIX of 1873. 
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otherwise, (2) that the productive powers of the land have 
decreased from any cause beyond his control.^ 

§ 57. — Any tenant may have it determined by the Collector 
or Assistant Collector whether he is tenant at fixed rates, an 
ex-proprietary tenant, an occupancy tenant, or a tenant without a 
right of occupancy.* A tenant without a riglit of occupancy is a 
tenant-at-will. He is not, however, liable to ])ay rent in excess 
of that paid during the previous year, unless there have been an 
agreement to this eft'ect recorded by the Potwari or Kdnungo.^ 

§ 58. — Tenants at fixed rates, ex-j)roprietary tenants, occu- 
pancy tenants and tenants holding under an nnex])ired lease can 
be ejected only in execution of a decree under the Uent Act. 
No such tenant can be ejected or his lease forfeited on account 
of any act or omission not detrimental to the land or inconsist- 
ent with the purpose for which it was let ; or which by law, 
custom or 8[>ecial agreement does not involve the forfeiture of 
the lease.^ He may be ejected if a decree for arrears of rent 
remain unsatisfied at the close of the year, and he omit for 
fifteen days after notice to pay the amount due under such 


* Section 17. See, for Oudh. s. 10, Act XTX of 18(»8. It may be 
remarked that the intention of section 1(> of tho North-Western 
Provinces Act is not very clear. Sections 1C and 17 equally apply to 
a case in which the rent hast hern Hj'ed hy an order under ih^' Act, 
Section 1C bars the ojieration of sections 111, 14 and 15 until the 
expiry of one of the three periods mentioned therein, svhjeet hou'ever 
to the proraions of aeriton 17. Therefore before the expiry of any 
of those periods, enhancement or abatement of rent may be asked 
on any of the limited grounds mentioned in s. 17. But section 17 
allows enhaucemeut or abatemenc, on these limited grounds only, 
throughout the whole terra, and therefore restricts the operation of 
sections l.*l, 14 and 15 during the whole term as well as during the 
portion of it covered by s. 1C. Suppose, for example, that the rent were 
fixed for a term of twenty years by an order under tbe Act, and that the 
revision of the assessment or the conclusion of the settlement (the two 
la.st events in s. 1C) did not take place within that time, then by section 
17. enhancement or abatement could take place during the twenty years, 
only on the limited grounds therein contained. Section 1C, being subject 
to section 17. allows enhancement or abatement on these limited grounds 
within the first ten years (first event), and bars the operation of the more 
general grounds of enhancement and abatement in sections 111 — 15 only 
for ten years. But section 1 7 cuts down their operation for the whole 
twenty years to the limited grounds therein contained. It therefore does 
more than section 16 does ; and section 16 is superfluous. Section 17 can 
however apply only where there is a term, and it may be that section 16 
was intended to operate where there is no term. 

* Section 10. 

* Section 21. There is no corresponding provision for Bengal. 

* Section 34. These provisions are not in the Bengal Act, but the 
decisions of the Courts have in some respect supplied their place. 



72 


Bent in India, 


decree.^ A tennnt not having a right of occupancy or a tenant 
holding over after the expiry of his lease, is entitled to a notice 
to quit ; and, failing to contest his liability to ejectment, may 
be ejected.^ Any tenant ejected under the Act is entitled to his 
growing crops or other ungathered products of the earth growing 
on the land at the time of his ejectment, and to use the land for 
the purpose of tending and gathering them.^ He is also entitled 
to compensation for improvements made by him, in consequence 
of which the annual letting value of the land has been and con- 
tinues to be increased.^ 

§ 59. — This chapter may well be closed with some remarks 
upon the subject of Kent in India. It has been said that rent is 
a British creation, and this is certainly true to the extent that 
the fund, from which much of the present rent is paid, is the 
fruit of the peace wliich tlie British have kept, and of the 
moderation of their fiscal demands.® It will however have 
appeared from what has already been presented to the reader 
that the germ of rent existed in the old Village CV)mmunities, 
w'hen strangers were allowed to cultivate on condition of giving 
the Government share of the produce and mi additional share for 
the use of the zemindar or other person who had rights of owner- 
ship in the land and by whose permission they cultivated; This 
additional share was rent — rent paid in kind, as all rent must 
have been paid before the use or general use of money.® It 


* Section ^ir>. 

® Sections 30, 37, 38. 39. and 40. 

® Section 42. See Wlgghsn'orth v. Dall'nony 1 Smith’s Leading Cases, 
520 ; and Smith’s Law of Landlord and Tenant. 2iid Edn , pp. 350 — 357. 
These very necessary provisions are wanting in the Bengal Act. 

^ Sections 44 — 47. See, for Oudh, sections 22 — 2(> of Act XIX of 1868, 
Similar provisions are also wanting in the Bengal Act. Elaborate pro- 
visions for compensation to tenants will be found by those desirous of 
studying the subject, in sections 1 — 21 of the 3.3 and 34 Vic., cap. 66, 
passed in 1870 for Ireland. 

* Matndft Village (^tmmvnities, page 180. 

* Mr. Edward Colebrooke, w'ritiug in 1819 and epitomizing the reports 

of fourteen Collectors in the North- Western Provinces, says — “ It will 
appear that for the most valuable articles of culture in all the districts 
and for every sort of produce in some districts money-rents obtain uni- 
versally, and that ilie tenures in hind nnder the several denommatUms of 
Xlmli, Bimuli mid Bhattai pre cad only for the inferior sorts of grain, and 
in those districts or those particular gjarganas, n'here from the nature of 
the soil, the want oj means for artihcial irrigation, and the eonsegvent 
dependence on the viicertainty of seasons, the tenants are no*^ disposed to 
s^ihject themselves to a certain payment , . . . The proportion of 

the crop, whether taken by the landholders in kind or commuted for its 
value in money, is regulated by custom which varies according to the 
nature of the soil from one fourth and less in lands newly re-olaimed 
to one^haf in lands under full cultivation With 
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would be profitless to attempt to conjecture what might have 
been the possible development of this germ of the principle of 
rent, if Hindu society had not suffered the effects of a Maho- 
madan invasion. The alteration of system which was the 
immediate result of that invasion, and of the consequent sotting 
up of a new Government, prevented any such develojmiont. The 
system of the Mogul ' (Government and that prescribed by the 
Mahomadan law recognized only two persons as having a fixed 
interest in the soil, viz.^ the sov'ereign and the cultivator, and did 
not admit as a principle any other general limit to the Govern- 
ment demand than the amount which the cultivatoi's could 
afford to pay. To leave a rent therefore to any intermediate 
class standing between the Government and the cultivators was 
no part of the Revenue constitution, which immediately jire- 
ceded our rule.^ Such were not, however, the jirinciples of our 
system. In dealing with Bengal, wo sacrificed everything in 
order to create a class of Bereivers of Rent ; and, if we did not 
go quite the same length in settling the }>rovinces suiisequcntly 
acquired, we certainly gave the tciidorest consideration to the 
claims of all who asked to occiqiy the place of this intermediate 
class. If we did not create the principle of rent, we certainly 
restored it to the same, if not to a more forward stage of develop- 
ment than that in which the Mahomadan invasion found it. 

regard to the nahlt tenures or money-rents, they .are found to be 
regulated in only few parts of these provinces by (;stablished pargana 
rates. In general they appear to b3 annually adjusted by mutual agree- 
ment. The tenants themselves are stated to be adverse from binding 
themselves to a fixed payment beyond the current year in consequence 
of the uncertainty of the seasons.” — Lettvr to GoperKvr-Ginun'td^ dated 
5th Janunr]! ISIU. Tlie same aversion to bind themselves down to a 
fixed agreement was found amongst the ran/nt^i in Bengal —See il/?*. 
Shore^n Mhune of 2^tli June 17HtK In the Rai-raiyan’s answers 
dix No, 17 to Mr. Chords Minutr), it is stated that in the Sdhah ot 
Bengal, the rahjats always paid their rents in money— that the crop of 
the hhamar land is usually divided between the zefo'niddrs and ranpttn 
in equal proportions, though in some places the latter get more and in 
others less ; but for this fluctuation there is no specific rule , that in 
the Suhah of Bahdr custom has established the share of the zemindar 
at 22^ seers ; and that of the rahjaf at 17^ ; but variations from these 
proportions occasionally occur. I5ven when rents were agreed to be 
paid iu kind, it was very common for the zemindar to ermmube his 
share for a money payment, the commutation price being adjusted 
while the crops were still on the ground — Mr. Holt M arltmzkd a 
section 428. Rents in kind are not uncommonly paid in India at the 
present day. The North-Western Provinces’ Land Revenue Act. XIX of 
1873, empowers Settlement Officers to commute these rents for a fixed 
money- rent (sections 73 — 74). The Oudh Rent Act, XIX of 18G8, con- 
tains similar provisions (section 28). 

* See Mr, Holt Machenzie's sections 317 and 348. 
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§ 60. — But there is one sense in which it is absolutely true 
that rent is a British creation. Competition rent — that rent 
of which the principle is explained by Western Political Econ- 
omists, had no existence in India before British rule ; and, 
so far as it has yet come into being,^ it is due wholly to the 
influence of British Government and to results which have 
accrued therefrom. That state of things in which land is re- 
garded merely as one of the many modes of investing capital, 
and is competed for up to the point at which it yields a 
profit at least ecpial to that which can be obtained from other 
objects of investment, never existed in India. At no period 
antecedent to our rule did pojiulation reach a point which 
rendered it necessary to cultivate the worst land and resort to 
improved means of agriculture in order to raise from the soil 
food sufficient to feed the ])eople of the countiy. In favourable 
seasons the land with little labour gave them enough and more 
than enough for the year’s supply. Seldom looking further, or 
perhaps careless, if indeed they were permitted, to accumulate 
a store which might tempt the cupidity of those in authority — 
when the season Avas very unfavourable and famine came amongst 
them, they regarded the visitation as a decree of Fate, and 
passively endured as inevitable what they never imagined that 
human polity could alleviate or prevent. There was no competi- 
tion for laud as a means of creating capital out of capital, or of 
raising additional food to feed an increase of population, or pro- 
vide against years of scarcity. Tliere was more land than there 
were inoii to till it or flocks to graze upon it : and the raiyatSy 
Avho were pressed in one place beyond what they w'ould or could 
bear, removed to another place wdiere the interests of a new 


* Competitive rents now exist in Bengal to a considerable extent. Such 
land as is not in tiie possession of raiyata having a right of occupancy 
is more or less competed for. In some districts the competition is toler- 
ably keen. Raiyats liaving a right of occupancy are also more and more 
getting into the habit of sub-letting ; and thus a fresh class of petty 
middlemen, ignorant and useless, if not absolutely pernicious, is being 
created. Whatever be the merits of the Permanent Settlement, it is 
obviously unfair to the zemindars tlmt this class should in this way 
appropriate the increase. It is further impolitic, because it tends to 
rack-renting and the creation of wretched cottiers. It would not be 
unreasonable to enact that any raiyat rcqvhirUi mh-lctting his land 
should forfeit his right of occupancy. In Jiibl Stihadioa and others v. 
M. tSmith, XII B. L. R. 82 , it was held that, where a raiyat having a 
right of occupancy transferred his rights, the zemindar could sue the 
transferree to recover possession of the soil. Leasing is only another 
foim of assignment. There are many arguments in favor of the policy 
which protected the actual cultivator : there are none that I know 
which would justify his oonversiou^to a petty middleman. 
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master were the most effectual barrier to oppression. Thus, if 
there were competition at all, it was Ci)mpetition amongst the 
zemindars for raiyats, not amongst the raiyats for land. But in 
truth there was no competition, and such removals were few and 
exceptional. 

§ 61. — The share of the produce to be taken by the ruling 
power or by tliose who stood in its place over the cultivators was 
originally fixed by the Hindu Code at one-si.rfh : but when those 
who took were the only persons who had the })ower to set limits 
to what was to bo taken, this proportion was not long maintained, 
and one-fourth, one-third^ and tioally oiie-halp became the normal 
share of the Kuler. Even this proportion was exceeded, when 
the authority which prescribed these bounds ceased to be opera- 
tive, and individual rapicity acknowledged no limits save the 
powers of endurance of those upon whom it preyed. But 
whether the State itself or those who usurped its functions 
determined the proportion which was to be taken from the culti- 
vators, it is clear that they had no voice in fixing this proportion, 
and that it was settled not by mutuality of contract, but by 
arbitrary power, to the behests of which there was no alterna- 
tive but slavish submission. No part of what was thus taken 
by or on behalf of the State was rent, and there is no doubt 
that no such thing as rent existed under the Mahomadan rule. 

§ 62. — The system introduced by the English was avowedly 
directed from the very first to the creation of a class of rent- 
receivers.® The Permanent Settlement of Bengal, in leaving the 
majority of the tenant class at the mercy of the new proprietors 
with vague promises of future protection, afforded a good oppor- 
tunity for putting up peasant holdings to competition and creating 
competition rents, had such a creation been consonaift with the 
ideas and requirements of Indian society. But the conditions of 
the country were in no way favourable to such a creation. 
Neither tradition nor custom suggested that the opportunity 

* This was the proportion claimed by Akber. 

* -According to a fannan of Aurangzib 

* The Permanent Settlement of Bengal was notoriously so directed ; 
all settlement proceedings in the Upper Provinces, if not expressly 
aimed at accomplishing this single end. at least assumed it as a thing to 
be accomplish, d. Mr. Holt Mackenzie in a note to his able Minute 
says : — ITie moral and political advantages derived from the existence 
of rent-holders is a separate question ; they are indeed incalculable, 
where, as in our country, they give a body of men to manage almost the 
whole internal government of the country and to aecure its political and 
civil freedom. We may hope that the landholders of this country may 
gradually be brought to contribute in their degree to the same ends 
here.* ** We legislated from the beginning for the recocety vf rent. 
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should be turned to advantage in this way. It was indeed turn- 
ed to advantage, but in a manner wholly conformable with native 
ideas and previous usage. Zemindars were necessarily invested 
with large powers over their raiyats in order to compel payment 
of rent^ and so be themselves able to discharge the Government 
revenue. They could by law have them seized and broiiL^ht to the 
zemindari Kachahri.^ When the law gave such large powers, it 
may easily be imagined that the exercise of them was not always 
confined to the exact limits set by law, more especially when those 
over whom they were exercised, having been long accustomed to 
despotic authority and unresisting dependence, were at first igno- 
rant that any degree of liberty had been conferred upon them and 
were long in learning the exact measure of their newly created 
rights. In such a state of things zemindars or their agents found 
little difficulty in exacting from the raiyats by abiodbs^ and other 


* See Reg’. VTI of 1790 and 

* This power existed down till 1859, when it was taken away by Act 
X of that year. 

* Abwdh is the plural of hih = a head, an item ; and means “items.” 

or miscellaneous items,” t r. of taxation. When the Mogul authorities 
desired to levy an additional sum, the usual way of accomplishing their 
object was, not by increasing the original amount of revenue agreed for 
with the zemindar or farmer, but by imposing a tax for some particular 
purpose, which tax was levied in a fixed proportion to the original jamti or 
revenue. The purjjoses or pretexts, for which these miscellaneous taxes 
or ahwdha were imposed, were so numerous that it would be difficult to 
give a complete list of them. A few will suffice as an example ■ Chai/th 
Miirattd in order to pay the tribute of one-fourth of the jnnhn, levied 
by the Marattas ; ahn\\h /(tnjdari. or fees for tlie support of the chief 
Police Magistiate and administration ol criminal justice — ahn'dh rahdari, 
for the repaid of roads, which never were repaired— rr/r consist- 

ing of four items, vc presents at the Puriya or annual settlement of 
the revenue ; charge for khdatn, or honorary dresses for the members of 
Government ; charge for repairing the banks of the river at Mfirsheda- 
bad ; and fees to the Nazir who commanded the escort which 
brought the collections to head-quarters — khax yiavi-xi, fees for the Gov- 
ernment accountants— an impost to cover the loss on the 
exchange of coins of different mints The zemindars in their turn levied 
from the raiyats all the uhn'dhx that they themselves had to pay. gene- 
rally contriving to make a profit out of the transaction ; and they fur- 
ther imposed additional ahwd >s of their own devising and for their own 
benefit, r. q. ahtvdh mehmani. to defray the expenses of the zemind4r on 
his visiting the village; halddri, a tax on marriages, any unusual 
occurrence, a Governor’s visit, or a petty war on some distant frontier 
was and is ma<le a pretext for imposing a new cess. One ingenious 
zemindar has within the last few years made the cousbruction of a line of 
ttd.e/futpli a ground for a fresh contribution, which, the raiyats were 
taught to believe, went to the maintenance of the posts and wires. In 
the district of Jessore, before the legislation of 1793, out of fourteen 
artioles imposed upon the zemindars by the Nazim, twelve were levied 
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means a very considerable portion of tlie surjdus which was the 
natural result of peace, prosperity, and progress. The law had 
however declared ahwdbs and other siicli means to be illegal : and 
in the coui^se of half a country, ^^hen a new generation had 
arisen, to w'hom the oi)pression8 of the Mahomadan amils and 
farmers were but hearsay, while the diffusion of knowledge taught 
them present liberty, the raiyats came gradually to know their 
rights. Prompted by sclf-intei est, they threw off the old vener- 
ation for custom, and, with the assistance of the numerous 
Courts constituted all over the country in order to bring justice 
homo to every man’s door, they resisted what was illegal, not so 
much because it w’as illegal as because a conflict of interests had 
arisen, which sooner or later must have bi ought resistance ; and 
this resistance, if not accelerated, w^as certainly strengthened by 
finding the law on its side. 

§ 63. — While the zemindars had been, by means not recognized 
by law and uncertain in their application mid results, endea- 

from the raiyats, and ninvivtn other arftcle.'t ni oddUlon. The cesses 
levied from the raiyats were variously regulnterl acconling to the number 
of months pr by other distinctions, but were geneially calculated at so 
much in the rupee, the first on the original (r/.s/Z; rent nnd suhsequent 
ones on tlie a.s// plus the previous cesses. The zemindars and other pro- 
prietors, being themselves exemjited by the permanent settlement from 
the impesition of any new ahivahs or cesses to Government W’cie directed 
in concert with the raiyats to revise the former cesses levied upon the 
latter, and to consolidate the whole with the nxtl into one specific sum, 
after which they were strictly forbidden to impose any new afnruhs upon 
the raiyats under any pretence whatever. Kvery such exaction w’as to 
be punished by a penalty equal to three times the ainouut imposed for 
the entire period of the imposition (see ss. 54. r;."). Reg. VIII of 171b'l : 
B. 3, Reg. V of 1812, which declares all stipulations for the payment of 
ai'Mtrnnj and indejimte ocsi<cii to be null and void; cl. 1. s. 'J. Reg. VII 
of 1822 ; 8. 9, Reg. IX of 1825 ; and s. 5. Reg XXX of IKO;}). Notwith- 
standing these strict prohibitions cesses have continued to be imposed 
down to the present day. The subject recently attracted the attention 
of the Bengal Government and inquiries were instituted, wliieh showed 
that these ahioahs are of general prevalence all over Bengal, and that 
they certainly have not diminished in numbers since the Permanent 
Settlement, In the district of the 24-Pargan as round about Oalcutta 
legs than 27 different hinds of eesscs were found to be u.sually levied at 
this moment {lleport on the Admi7iistiation of Jienyal, 1872-73, pp. 23, 
29). The fact really is that the imposition of fresh ahwabs is a mode of 
enhancing rents sanctioned by long custom and acquiesced in by both 
parties. Mr. Harington speaks of cesses as being in fact a considerable 
part of the neat rents Analysis, Vol. II. p. 19). and. in the words of the 
Bengal Administration Report, “ at present the people certainly prefer 
to pay moderate cesses to an enhancement of rent.” They regard an 
enhanoement decree as the fixing of a new asil, upon which future cesses 
will be sure to be calculated, and have just the same dislike to it as their 
forefathers had pattas in which the former anil and ahyedhs were to be 
consolidated into a fixed sum under s. 54, Reg. VIII of 1793. 
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vouring to obtain what share they could of the increasing value 
of the produce, the raiyats, unrestrained by any checks on popu- 
lation, ‘ had been rapidly increasing in numbers, and thus a new 
demand of a very urgent nature was made upon the distribution 
of the increase. Amid these conflicting interests the Legislature 
stepped in, took away from the remindars all coercive authority 
over the raiyats ; and regulated by an Act, which was to be 
administered by the Courts of Justice, the principles upon which 
the increase is to be ap])ortioued between landlords and tenants. 
The strong hand of authority vras at the same time interposed 
so as to render all action save through the medium of the Courts 
well-nigh impossible. The procedure of those Courts rendered it 
necessary that every individual raiyat should be sued separately. 
To institute and carry on to a successful issue so many indivi- 
dual suits as there were raiyats vvlio would not otherwise come to 
terms, required capital^ wliicli few zemindars possessed ; and the 
prospect of success was very problematical when a few landlords 


• The population of Bengal, Bahdr and Orissa was first estimated at ten 
millions. Sir William Jones in 1787 calculated it to be itWentij-four 
millions. This however included Benares. In 1802. it was computed at 
30 millions. The Select Committee in their Fifth Report (1812) took it 
to be 27 millions. Mr. Adnms in 18:15 made it out to be :1G millions. 
Mr. Dampier. the Superintendent of Police in Bengal, estimated the 
population of the Lieutenant-Governorship in 1814. when it included 
nearly the same territories as now. at a little over 31 millions. Down 
to 1870-71 the population was officially assumed to be 41 or 42 millions, 
but the census of 1872 showed it to be 07 millions. Every one marries — 
few marriages are unproductive — nor is an extraordinarily high birth- 
rate counterbalanced by a high rate of mortality amongst children in a 
country where cold and its fatal consequences are unknown. A population 
increasing at this extraordinaiy pace swallows up all increase in produce 
and in tlie price of produce, and leaves but a small share to reach the 
landholder in the shape of TViit, or the Government in the shape of revenue. 

* It is a curious fact that in the only districts (Nadia and Jessore) in 
which the enhancement piovi-.inns have yet been effectually worked, the 
experiment was made with English capital belonging to Indigo-planting 
firms, the result being tne ruin of a good many of them. These firms 
held considerable estates in ejarali or patni or similar tenure. The 
raiyats on these estates had long cultivated indigo upon a small portion 
of their holdings at rates which originally were, or in course of time 
came to be. unreinuuerative. So long as they cultivated indigo, they were 
allowed to hold the whole of their lands at the former low rates of rent. 
Through causes which it is here unnecessary to mention, they very 
generally refused to cultivate indigo any longer on the old terms, where- 
upon the Planters set the law’ in motion to enhance their rents. A large 
number of enhancement decrees were passed, but their effect in creating 
a general rise of rents cannot be exactly estimated, as full operation was 
not given to them, a sorb of compromise being made in many oases, by 
which the Planters gave up part of the increased rent on condition of 
the raiyats cultivating indigo. 
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and their servants on one side were opposed by the whole 
body of tenants on the other side, and witnesses^ of the essen- 
tial facts were not therefore obtainable. The raiyats^ released 
from their former subjection, soon turned, as the history of 
mankind has taught us to be usual, their liberty into licence ; 
and they have now prepared themselves by combination against 
all attempts upon the position which tliey have occu])ied. The 
difficult problem which the (ioveriiuiont of Bengal has at this 
moment to solve is to devise some efficient machinery for appor- 
tioning the increase of the value of the produce of the soil 
between landlords and tenants with duo regard to the rights or 
supposed rights which owe their origin to unsystematic legisla- 
tion, irregular custom and the non-uniform action of the Courts. 

§ 64. — In the North-Western Provinces as our system was 
more deliberate from the commencement, so it has been worked 

> When enhancement is sought on the ground that the quantity of 
land held has been proved by mnumu-mnit to bo greater tban ilie quan- 
tity for which rent has beeu previously paiii. tlm question in dispute is 
susceptible of easy proof. Raiyats had and have a great aversion to 
measurements, and they used elfectually to prevent this ground of 
enhancement from being worked by not attending or pointing out their 
lands, when a measurement was being made This dillieulty has however 
been got over by making forfeiture of tlieir rights tiie penalty of such 
wilful recusancy. When eiihati cement is sought on the ground that the 
rate of rent paid is below the prcvailinq rate payable by tbe same class 
of raiyats for land of a similar description and with similar advantages 
in the places adjacent, witnesses from the vicinity are indisjiensable in 
order to succeed, The 2 )ar(i(uia rnfr usf'd formerly to be the praradlng 
rate, but pargana ratr,s were declared by the Legislature more than half 
a century ago to have become very uncertain (s. 5, Reg. V of 18l*Jand see 
Mr. Colrhroolicft Mniuta of Ixt M<nj 1H12). Tlie new law has not provided 
an adequate substitute for the provisions contained m s. 9, Iteg XXX of 
1803 and ss. 0, 7, and 8 of Reg V of 1812. as to settling rates. If there 
is no prevailing rate, which under existing circumstances gives a fair 
share of the increase to the landlord, it is uecessary to take the remain- 
ing ground of enhancement, riz., that the value of the produce or the 
productive powers of the land have been increased otherwise than by 
the agency or at the expense of the raiyat. Here, if it be sought to 
prove au increase of the productive powers of the land, witnesses from 
the spot are necessary. The inquiries involved in this ground of 
enhancement are so extensive and the production of the evidence 
essential to success is a matter of so great expense, that such suits are 
seldom brought to a successful termination. The cost of success in a 
single suit is out of all proportion to the advantage gained therein ; 
and where the raiyats, getting to understand the principle ** res inter 
alias actoif' defend every individual case, the zemindar is almost com- 
pelled to stop, more especially if his funds fail, which not infrequently^ 
must happen, when the payment of all rent is suspended pending the 
dispute. It may be doubtfed if the existing procedure of a Civil Court 
is the best machinery for conducting the inquiries involved in this class 
of cases* 
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in more intimate association with the people and their progress, 
which it has at once accomj)anied and directed. Here, as in 
Bengal, tenant-rights were acknowledged, which were irreconcil- 
able with a power in the landholders to eject those tenants who 
■would not pay as much as the landlord demanded or any other 
person was willing to give — a power almost essential to the 
creation and existence of comjietirion rents. But, instead of 
leaving those rights to be defined and developed under the mis- 
guiding influences of usage and tradition fraught with all the 
evils which it was the first ol)i(‘ct of oiir S3^stcin to eradicate, we 
sot about ascertaining and defining them by a pi ocedure, whicli 
year by year threw fresh light on the subject with which w^e had 
to deal, and increased our knowledge; by the added experiences 
of the most able ofiicers, working with undivided attention in a 
single direction. If coinpetilion rents did not come into being 
in Bengal under the ciren in stances already described, much 
less were they likely to he created under tlie operation of rules, 
which had for one of their princi]>al objects the preservation of 
tenant-rigiits and the avoidance of the admitted mischiefs which 
had ensued in Bengal. If the landholders of the Lower Provinces 
failed to work the provisions of the enhancement law successfully 
when the whole profit of success was to be their own, it was not 
very probable thar- the landholders of the Upper Provinces w^ould 
be found to have brought them into more effectual operation, 
when, under a system of periodical settlements, and in conse- 
quence of the Goveruniont demand of revenue being increased 
for each period, a large share of the profit w^as to go to the State. 
And such, in jinictice, lias jiroved to be tlie result^ notwithstand- 
ing greater facilities of procedure^ and the employment of a 


’ In an U^fra SuppJrwnit to the Gazette of India published 3rd 
October 1871 will be found a series of papers which show that the 
prevailing rates of rent in many estates are far below the average point 
to which they might fairly and reasonaoly be enhanced. It was in 
consequence found impossible to assess such nn amount of Government 
revenue as would justify a permanent settlement, regard being had to 
the equitable claims of the State. The permanent settlement of all 
estates so circumstanced has been in consequence suspended pending 
a reconsideration of the entire question — Seepr/A^, §§ 170-176. 

* One of these facilities is that in proceedings before a Settlement 
Officer for euhancement, abatement or commutation of rent, any 
number of tenants may sue and be sued collectively (see s. 75 of Act 
XIX of 1873). Where it is sought to enhance the rents of all the raiyats, 
in a village upon a common ground, there can be no doubt as to the 
propriety of this procedure. In the Court of Chancery in England, 
when one general right only is claimed by a bill, though the defendants 
have separate and distinct intereatSf a demurrer for multifariousness 
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special class of officers, whose training and experience have pre- 
eminently fitted them for dealing with this peculiar class of 
cases. 


will not hold (see DanielVs Chancery Practice, 5th Ed., p. 286, and 
cases there cited). It might be argued that an increase in the value of 
produce as a ground for enhancing the rate of rent is a cause of action 
common as against the raiyats of any single estate, uniformly affected 
by such increase ; and that even under the Code of Civil Procedure, a 
single suit might be brought against any number of such raiyats, when 
this is the particular ground of enhancement alleged. 


6 



CHAPTER III. 

THE ADMINISTRATION OF THE LAND REVENUE. 

§ G5. — The Tenure of Ijuiid is so intimately connected with 
the Administration of the Land Revenue, that a considerable 
amount of matter appertaining^ to the subject of this chapter has 
already been necessarily anticipated. We have seen that a 
custom prevailed from the oldest Hindu times by wdiich the 
sovereign took a share of the produce of the land ; that this 
custom was continued by the Mahomadan compierors, the share 
being however gradually increased until it reached one-half ; that, 
iu a society almost altogether agricultural, this share of the 
produce formed the chief source of revenue, the collection 
and management of which was, in consequence, a subject of the 
first concern aud importance to every successive Covernment. 
As the State became a more extended and complex institution, 
the collection of the whole of the revenue in kind became exces- 
sively inconvenient and must have been in the end impracticable. 
It therefore became highly expedient that some effectual means 
should be devised of at the same time regulating the collections 
and securing in whole or in part a commutation of produce into 
money. The first systematic attempt made to effect this object 
is to be found in the Institutes of Timur. He directed that of 
the produce of cultivated lands, made fertile by the water of 
canals or by perennial springs or rivers, two-thirds should go to 
the cultivator and one-third to the royal treasury ; that, if the 
subject consented to pay the tax for the restricted lands in specie, 
the amount should be fixed according to the current price of 
grain and paid to the soldiers (to whom no doubt the revenue 
was assigned for their maintenance) ; that, if the subject was not 
satisfied wdth this mode of collection and the division of the 
produce into three parts, the restricted lands should be divided 
into first, second and third Farrib ; that the produce of the first 
class should be estimated at three loads, of the second class at 
two Ijn^s, and of the third class at one load, half to be estimated 
as Wepai'. as barley, and of the total amount one-half 
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should be collected ; that, if the subject should bo still unwilling 
to pay the tax in kind, the value of a load of wheat should be 
fixed at five miskals^ of silver and a load of barley at two and a 
half miskdls, and that the duty of the kiUdk^ should be exacted 
over and above ; that the rest of the lands, those which produced 
in the autumn and in the spring, and in the suninier tind in the 
winter, and the land which depended on the rain for fertility, 
should be divided into ftrribs ; and that ot tlie produce of 
those which were numbered, a third or a fourth should be 
collected : that the duties on herbs, fruits and other productions 
of the country, on reservoirs of water, connnonsand ])usture lands 
should be fixed according to the ancient and established practices, 
and, if the subject should not be content therewith, the collec- 
tions should be settled according to the IJast-o-hud.'^ Whoever 
undertook the cultivation of waste lauds, or built an aqueduct, 
or made a canal, or j^laiited a grove, or restored to culture a 
deserted district, from him nothing was to be taken in the first 
year, and in the second year what he voluntarily offered was to 
be received : in the third year the duties were to be collected 
according to the regulation.'^ 

§ 66. — Shir Shah (xV.D. 1540 — 1545) made the next attempt 
to introduce a regular system for the assessment and collection of 
the land revenue, but did not live long enough to carry his plans 
into general effect. He fixed the share of the State at one-fourth 
of the produce. What he left undone was, however, effectually 
performed under the auspices of Akber (latter half of the sixteenth 
century) by Kaja Todar Mai.® The first steji taken towards 
effecting an accurate assessment was to make a meamrement oj 
the Land; and, in order to do this the more efiectually, one 
uniform standard was substituted for the various measures in use 
throughout the country,® The next step was to ascertain the 

* A vihMl is equivalent to 63^ grains Troy. 

* Killdh means * ** a fort.” 

* A comparative account showing the present and past produce of an 
estate — an exami nation of the value of the crop before it is cut. 

* Tmw?’ or Tamerlane (corruption of Twnir Ivnlt or Timur the lame, 
he having been lamed for life by a wound in the thigh) invaded India, 
sacked and burned Delhi in 13!)8 A.D. As he left India the following 
year and never returned, his system could scarcely have had any very 
radical operation. 

® Called likewise, though improperly, Tfiran Mai or Tooren Mul. . He 
was also distinguished as a military commander. 

* The or measuring yard, was fixed at forty- one fingers. Sixty 
g%z made one tandh ; and a square of sixty tandb, or 3.600 square yards, 
made one higlid. The standard Bengal highd is now 14,400 square feet, 
or 1,600 square yards, the English statute acre being 4.840 square yards. 
There is no more fruitful source of fraud and contention at this moment 



84 Bent in Icind commuted in Money-payment 

produce of each highd of land and to fix the prbportiou payable 
to Government. The land was divided into three classes accord- 
ing to its powers of production. The quantity of each kind of 
produce yielded by a bigha of each class was then ascertained : 
an average of the three was taken, and the Government demand 
was fixed at one-third of this average. Pulej, or land cultivated 
for every harvest and never allowed to lie fallow, paid the full 
demand every year. Peraiitl^ or land which had to be left fallow 
occasionally in order to recruit its powers,^ was charged only when 
under cultivation. Checker, or land which had lain fallow three 
or four years in conse(|uence of having suffered from excessive 
rain or inundation or other cause, paid two-fifths in the first year, 
three-fifths in the second year, four-fifths in the third and fourth 
years, and the full rate in the fifth year. Banjar, or land which 
had been out of cultivation for five years or more, was assessed at 
rates still more favouralfie. 

§ 67. — Having fixed the Government share of the produce, 
Todar Mai next proceeded to lay down rules under which such 
share might be commuted for a money payment. The prices 
current for the nineteen years preceding the survey w’^ere obtain- 
ed from every village, and the value of the produce was calcu- 
lated according to an average of these prices. The raiyats were 
allowed to pay their revenue in money or in kind, as they found 
most convenient. If they preferred to pay in kind, the division 
of the ])roduce might be made either by an estimate of the crop 
while standing {hanicdt), or by a division of the grain after it 
W’as reaped and gathered {bhaoli or batai). The rules for com- 
mutation were occasionally revised according to market rates. 
The settlement was at first made annually, but this was found 
to be so inconvenient to Government, and so vexatious to the 
raiyats, that settlements w^crc afterwards usually made for ten 
years on an average of the preceding decennial period.^ If the 

in Bengal than the different lengths of the measuring rods. The Govern- 
ment standard has not been generally introduced ; and, whenever a 
zemindar proceeds to measure the lands of the raiyats, there is generally 
a dispute as to the length of the pole, the rahjaU claiming the use of a 
long pole, which makes their land less on being measured ; the zemind&r 
claiming a shorter pole which makes the land more, and therefore enables 
him to demand more rent. 

» In many parts of India, but especially in Bengal, no proper rotation 
of crops is practised and little or nothing is done in the way of manuring. 
Land is commonly restored by letting it lie fallow every fourth year. 

* A full account of Akber’s reforms is contained in the “ Ayeni AkheriP 
translated by Mr. Gladwin. The country was divided into sections, each 
yielding a hror of ddma = Rs. 2 , 60 . 000 , the collector of which was called 
a hrori^ Fanning was not practised, and the collectors were enjoined 
to de; vt ^h individual raiyats. In the Anewere of Gholam Hotsein Khan^ 
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merits of any reform are fairly judged by results, the system of 
Tddar Mai must be held to have proved beneficial to the raiyats 
and just to the State, seeing that it lasted without material 
variation for more than a century, during which time the coun- 
try is said to have been in a high state of cultivation, and the 
raiyats in a most prosperous condition.^ 

§ 68. — Tddar Mai's settlement of the siibah of Bengal was 
made in or about the year 1582 A. I). : and the annual amount 
of revenue assessed by him was Its. 1,06,93,152. The first 
increase of this assessment was made seventy-six years afterwards 
in 1658 by Sliiija Klian,^ who raised the annual revenue to 
Rs. 1,31,15,907. No further material enhancement was made 
until the time of Jafier Khau^ otherwise known as Murshed 


Appf‘ndi.r Xo JG io Mr. Sh orr'ff Mtnnfr of 2nd 7 it ia stated 

that in Akber’s time and long after the rents were puid in kind. In 
order to preserve the accounts necessary to Todar Mai’s system, the office 
of kanungo (literally ‘•expounder of the laws.” from hanan — laws, 
and go = to speak) was creatc‘d ; and in tlic custody of this officer all 
the records of the public accounts w«src kept. The gaftonri kept similar 
accounts for the village, and forwarded annual returns t,o the kanungo. 
Mr. Shore remarks that the policy of the Mogul administration taxed 
improvement. This is true, as the assessment might bo raised upon a 
decennial revision. The defect in this policy was that it drew no distinc- 
tion between improvement effected by the labour or capital of the culti- 
vator, and improvement due to causes unconnected with the individual. 

^ A/w/r6'i‘ to SHtk Qnr^ftio/i hj/ (iholant Jloxxnn Kktin. Appendix No. IG 
to Mr. Hhore'’s Alinufe of 2ml April 17SS, who says that the institutes 
of Akber continued in use until the time of Hahadur Shfi»h (1707 — 1712 
A.D.) 

- ^e ante, p. 6. 

* He was born of Bramin parents. Bought while an infant by a Ma- 
homadau, he was carried to Persia, and there reared in the creed of 
Islam. On the death of his master, he fouud his way to the Dekkhan, 
and got into the service of Alamgir. who gave him the Diwani of Hei- 
derabad, with the title of Kar Tallah Khan. From that he was trans- 
ferred to the same post in the ttuhah of Bengal, with the title of Murshed 
Kuli Khali. He removed the seat of Government in 1707 from Dacca to 
Murshedabad, which he called after himself. He used to say that a 
Mahomadan was a sieve, which retained nothing, and that a Hindi! was 
a sponge, which might be squeezed at pleasure. Accordingly he employ- 
ed Hiudiis only in the collection of the revenue, and these he squeezed 
effectually, when he suspected that the revenue had been absorbed, so 
that the full amount did not reach the treasury. He divided the suhah 
y o thirteen chaklas, over each of which he placed a collector. Many 
these collectors subsequently developed into zeminddrs. The former 
zemind&rs were put by him in close confinement, in which many of them 
were detained during the whole of his tenure of office, while his Bengali 
amils collected the revenue. His exclusive employment of Hindus goes 
a long way to account for the fact that, when we obtained the Diw&ni, 
we found all the zemindars to be Hiudiis, though the Government was 
Mahomadan. 
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Kiili Khan, who having put aside the zemindars and others who 
stood between the Government and the cultivators, managed the 
collection of the revenue entirely by his own officers. By these 
means, and by supplying the raiyats with implements of hus- 
bandry and with advances of seed grain, he increased cultivation, 
and augmented the revenue to Rs. 1,42,88,186. He imposed 
the first of the suhahdari abwdhsy or imposts, namely khasnavis% 
which was then but a trifling fee to the khalsa, or treasury offi- 
cers. Jafier Khan died in 1725 and was succeeded by his son-in- 
law Sujah-ud-din, whose assessment for 1728 was Rs. 1,42,45,561. 
He set at liberty the zemindars who had been confined by his 
predecessor, on condition of their agreeing to pay the amount of 
revenue which had been assessed ui)on their zemindaris. He 
imposed four additional subalidari abwdbs, Snjah-ud-din was 
succeeded in 1740 by Aliverdi Khan, who died in 1756. Three 
further abwdbs were imposed in his time, one of which was the 
famous Maratta chauth.^ The highest assessment before the 
time of British rule A\as made by Kasim Ali, who in 1763 raised 
the revenue to Rs. 2,50,24,223. Mr Shore thinks ^ however that, 
notwithstanding the extreme rigour of his proceedings, there is 
no proof that this amount of revenue was ever actually realized; 
and that, even if it were realized for a year or two, the country 
was then incapable of bearing this assessment permanently. 

§ 69. — When, as a result of the grant of the Diwani in 1765, 
it became necessary for the Company’s servants to undertake 
the administration of the land revenue, they were placed in one 
of the most extraordinary positions recorded in history. Ten 
years before the English had been utterly expelled from the 
countiy, of which they now assumed the de facto government, 
having been occujiied solely in the pursuit of trade, they had 
no previous means of acquiring that knowledge and experience 
which were necessary in order to enable them to take with confi- 
dence the helm of affairs. The system of administration, which 
had existed in the country, was not a system of written rules 
and plain principles, which they could leani by careful applica- 
tion. It was a tangled unsystematic mass of chicanery, dis- 
honesty and oppression. Those upon whom they were compell- 
ed to rely for instruction, w’ere prompted by self-interest to mis- 
lead and misinform, and neither momlity nor religion withstood 
the prompting. Much w’as learned oidy to be abandoned because 

' Mr. Shore says that the impositions of Jafier Khan, Sujih and Ali- 
verdi amounted to an increase of about 3H per cent, upon the assessment 
of 1668, while the increase of the zemindar's exactions from the raiyats 
could not be less than 50 per of 18tk June 1789, § 41. 

* Id. §§ 47, 77. 
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its practice was not consistent with those principles of humane 
and equitable government, which, professed from the beginning, 
have been steadfastly adhered to and at length firmly established. 

§ 70. — In the year following the grant of the Diwani, Lord 
Clive took his seat as Diwan at the Puny a or annual ceremony 
of settling and commencing the collection of the revenue at 
Motighil near Murshedabad. The districts of the Twenty-four 
Parganas, Bardwan, Midnapore, and Chittagong, which had been 
previously acquired,^ were at this time under the management of 
the Company’s servants ; but they were not in a position to take 
the whole of Bengal, Bahtir, and Orissa under similar manage- 
ment. A native Ndih or Deputy Diwda resident at Mursheda- 
bad, and under the supposed control of the Kuropean Resident, 
and a similar officer for llahar under the control of the European 
Chief at Patna, conducted the collection of the revenue without 
any change of the former system until 17G9. In tins year Super- 
visors were appointed (16th August) to su])erintend, in subordi- 
nation to the Resident, the native officers employed throughout 
the country in collecting the revenue and administering justice. 
They were instructed “ to ascertain in a minute, clear and com- 
prehensive manner ” the history of each district from the time 
of Shuja Khan’s subahddriy this being considered the “ era of 
good order and good government;” the state, produce and 
capacity of the lands ; the amount of revenue, cesses and other 
demands levied from the raiyatSy the manner of collecting them 
and the gradual rise of every new impost : the nature and extent 
of the different manufactures, and the imjiositions levied on the 
manufacturers, with other particulars necessary for the regula- 
tion of commerce ; and whatever might tend to a knowledge of 
actual abuses and promote the reform of tliem in the adminis- 
tration of justice.^ 

§ 71. — In 1770 two Revenue Councils of Control were estab- 
lished, one at Murshedabad, the other at Patna. During the 
same year, a terrible famine is said to have destroyed one-third 
of the inhabitants of Bengal. In 1771 the Court of Directors 
sent out instructions® “ to stand forth as Diwdn and by the 

* See ante, p. 9. 

* See Harington's AnalysU, vol. ii, p. 4. Some wholesome directions 
for their conduct were also given them. “ Depend on none, where yon 
yourself can possibly hear and determine. Let access to you be easy, 
and be careful of the conduct of your dependents. Aim at no undue 
influence yourself, and check it in all others. A ^eat share of integ- 
rity, disinterestedness, assiduity, and watchfulness is necessary, not only 
for your own guidance, but as an example to all others, for your activity 
and advice will be in vain, unless confirmed by example.” 

* General letter of 28t>h August 1771. 
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agency of the Company’s servants to take upon themselves the 
entire care and management of the revenues.” The Naib 
Diwdns at Murshedabad and Patna were in consequence removed ; 
and the Supervisors were styled “ Collectors,” a fixed Diw&n be- 
ing joined with the Collector in the “ superintendency of the 
revenues.” A Board of Revenue was now constituted at the 
Presidency consisting of the Governor and Members of Council 
and an Accountant-General with assistants. The Khalsa or 
Exchequer and the Treasury were at the same time removed 
from Miirshcdabad to Calcutta.^ It was resolved (14th May 
1772) to conclude a settlement of Bengal and Orissa for a period 
of five years, Bahar having been already settled for a term of 
years ; and, in order to miike this settlement, a Committee, con- 
sisting of the President (Mr. Hastings)^ and four other members, 
was appointed to go on circuit. The giving of presents (nazars 
and salamis), usually presented at the first interview as marks 
of subjection and respect, was directed to be totally discontinued 
as well to the superior servants of the Company and the Collect- 
ors, as to the zemindars, farmers and other officers. The system 
established in 1772 wiis altered in November 1773, owing to 
instructions received from the Court of Directors. The European 
Collectors were withdrawn, and their districts left in cliarge of 
Native Diwuiis or Ami Is. A Committee of Revenue was formed at 
the Presidency consisting of two Members of the Council Board 
and three Senior Civil Servants below (.Council. The three 
provinces were distributed into six divisions, the Calcutta division 
being placed under the superintendence of the Committee just 
mentioned ; and the remaining five divisions under the superin- 
tendence of Provincial Councils stationed at Burdwan, Patna, 
Murshedabad, Dinajporo and Dacca. 

§ 72. — The high assessment imposed by Kasim Ali was found 
in the accounts, which came into the hands of the Company’s 
servants upon the grant of the Diwani. Every endeavour was 
made to collect the revenue according to this assessment, but it 
was found impossible to do so partly because the amount was 
more than the country could bear, and partly because the coercive 
means employed by the English Government were very much 
milder than those habitually resorted to under the previous 
native administration. The difficulty of realizing the revenue 

' One of the expressed objects of this change was that the eyes of 
people might be turned to Calcutta as the centre of Government and to 
the Company as their sovereign, that Calcutta instead of Miirshedabid 
might become the capital. 

^ He did not, however, go on circuit. The four junior Members alone 
went. 
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had been greatly increased by the famine of 1770; and the 
Company’s Government were considerably perplexed as to the 
course to be pursued in order to place the finances in a position 
satisfactory to their honorable masters. The real object of the 
Committee of Circuit of 1772 was to ascertain the value of the 
country by letting it in farm for a term of years to the higliest 
bidder. It was believed that the natives were better informed 
of the value of the lands than their rulers, and that few would 
engage to pay what they could not find means to discharge.* 
Accordingly the Quinquennial Settlement of 1772 was con- 
cluded for the most part with farmers. Exy)erience showed this 
to be a mistake. Ignorant of the real capabilities of the country 
and incited by the hopes of profit formerly realizable under a 
Government which took no heed of oj>prcssion and extortion 
practised in collecting its own dues, speculators readily agreed 
for sums which they found themselves utterly unable to pay when 
the time for payment camc.^ 

§ 73. — As the Quinquennial Settlement of 1772 approached its 
expiration, and these results became more apparent, it was deemed 
expedient to make an effort to obtain additional information as a 
guide to the best course to be followed in mnking a now settlc?- 
ment. Accordingly, three Covenanted (Jivil Servants, with an 
establishment of Amins, were deputed (20th December 1776) to 
procure the most exact information as to the real produce or 


' 3fr. Show' ft M'nivfr, IHth Junr 17S0. § 9.“). It may be observed that 
when the English succeeded to the management of the revenues, no 
trace remained of the jama assessed on the raiyats by Todar Mai (id, § 
218). There aie three modes of realizing the land revenue: (1) by 
employing Government officers to collect it direct from the cultivators ; 
(2) by letting it out to farmers ; (;i) by M3ttling with zemindars or other 
middlemen having proprietary rights in the land The p'r/tf was Akbar’s 
plan and has been tried by the English in the Madras raiyatwarl system. 
Its great disadvantage is that, for adequate execution, it requires a 
minuteness of inspection and a detailed superintendence, which are 
incompatible with the scale of European agency yiossible with regard to 
financial considerations ; and native agency has been found unscife 
where so many opportunities of profit present themselves. The second 
plan was introduced by the Emperor Farokhsir (1 71. *1—1719). The 
objection to it is that the farmer having no permanent interest in the 
land is in no way restr. ined in his exactions by the prospect of resulting 
damage. The third plan was tried by the English in the hope that 
with those possessed of permanent proprietary rights regard for their 
own future interests would impose a check upon oppression pernicious 
in its ultimate results — (See in connection with this subject Lord Moira's 
Minute of the Blst September 1825, and Mr. Shore's Minute of the 18th 
June 1789, §§ 154—197.) 

^ See Harington's Analysis^ voL ii, p. 58, for an extract from this 
Beport. 
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value of the lands; and they submitted (25th March 1778) a 
report containing much valuable information. A preference was 
now given to the zemindars, and the settlement was concluded 
with them, where they were willing to engage for a reasonable 
assessment. Annual settlements were made for the years 1778, 
1779, and 1780. Results being still unsatisfactory, another 
change was made in 1781. The Provincial Councils were 
abolished, and their duties transferred to a Committee of Revenue 
at the Presidency, consisting of four Covenanted Servants. In 
order to prevent any bad consequences of too sudden a change, 
the chiefs of the Provincial (Councils were directed to remain in 
the temporary charge of their divisions until recalled by further 
orders. The office of the Khalsa or Exchequer was transferred 
to the Committee of Revenue, and alterations of detail were made 
in the manner of conducting business, the general intention of all 
portions of the entire scheme being — “ that all the collections of 
the provinces should be brought down to the Presidency, and be 
there administered by a (Committee of the most able and experienced 
of the Covenanted Servants of the Company under the immediate 
inspection of, and with the ojiportunity of instant reference for 
instruction to, the Governor-Ccneral and Council.’’^ 

§ 74. — The plan of managing the whole business of the revenue 
at the Presidency without the assistance of responsible local 
agents was soon found to be imjiracticable, and the withdrawal 
of the Collectors to have been a mistake. Mr. Shore, writing in 
1782, expressed his opinion that the real state of the districts 
was then less known and the revenues less understood than in 
1774. The Committee of Revenue were accordingly instructed 
(7th April 1786), on proceeding upon the ensuing year’s settle- 
ment, to divide out the Huzuri^ Mahals into (Jollectorships in 
such manner that no one Collectorship should exceed in Jama the 
sum of eight lakhs of rupees. In pursuance of these instructions, 
the provinces of Bengal and Orissa were divided into more than 
twenty Collectorships, exclusive of those which had been already 
established in Bahar, making thirty-six in all. In the following 
year a now division was proposed and approved by the Governor- 
General and Council (21st March 1787), under which the number 
w’as reduced to twenty-three or, including the salt districts, twenty- 
four. Immediately afterwards (8th June 1787) rules were made 
for the conduct of Collectors, and these rules were subsequently 
ro*enacted with amendments in Regulation II of 1793.^ 

* Mr. Shore was one of the Members of this Committee of Revenue. 

* ix, paying their revenue direct into the Government Treasury. 

* Which is still in foroe in Bengal. 
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§ 75. — In accordance with the instructions of the Court of 
Directors,^ a Board of Revenue was in 1786 (12th June) sub- 
stituted for the Committee of Revenue. One of the members of 
Government was the President of this Board, which, in other 
respects, “ was expressly constituted on the foundation and prin- 
ciple of the Committee.” A regular set of rules was made for the 
guidance of the Board of Revenue in 1788 (25th April), by which 
the general functions of the Board were declared to bo “ deliber- 
ation, superintendence, and control,” and it was made their 
principal duty to take care that the othcers under their authority 
should perform their assigned duties with regularity, integrity, 
and assiduity. In order to enable them to carry out this 
“ fundamental principle of their institution,” they were invested 
with power to summon any officer to the Presidency to explain 
and justify his conduct, to impose a fine upon him not exceeding 
a month’s salary, and to suspend him from office. Every instance 
of the exercise of these powers was to be reported to the Governor- 
General in Council.^ The rules passed for the guidance of the 
Board of Revenue were incorporated in Regulation T1 of 1793, 
the essential portions of which are still in force in the territories 
subject to the Government of Bengal.^ 

§ 76. — After the exjiiry of the (piinqucnnial settlement in 
1777, annual settlements were made for several years, chiefly 
in consequence of the orders of the Court of Directors. The 
Company’s Government were however strongly impressed with 
the mischief of this practice as being injurious to the land- 
holders and their tenants, calculated to produce rigour and 
exaction towards the cultivators of the soil, discouraging to 
all improvements of agriculture, and consequently inimical to 


* Letter of 2lat September 1785. 

* These powers have been only recently taken away, see ss. 30 and 31 
of Reg. II of 1793, repealed by Act XVI of 1871. 

* The persofifiel of the Revenue Department has been altered since 1793 
in two material respects only, viz. by the appointment of Commissioners 
of Revenue in 1829, and the employment of Deputy Collectors in 183.3. 
It now consists of — I. The Board of llrveaue, as to which see Regs. II 
of 1793, III of 1822, and X of 1831, II. CommisHwnri's of It eornne^ 
see Reg. I of 1829. III. Collentor^i, see Reg. II of 1793, IV. Depoty CoU 
lectors ^ see Reg. IX of 1833. V. Assistant Collectors, who are covenanted 
servants employed during the first years of their service in assisting the 
Collector and so learning the duties of the Revenue Department. For the 
personnel of the Revenue Department in the North-Western Provinces, 
see Chapter II (sections 4 — 35) of Act XIX of 1873. Native Dfwans used 
formerly to be associated with the European officers in the collection of 
the revenue. The Provincial Diwans were abolished in 1786. The 
Collectors’ Diwans appointed by Reg. II of 1793 were abolished from the 
Ist January 1614, see s. 2, Reg. XV of 1813. 
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the general prosperity of the country. ^ All this they represented 
to the Court of Directors, and in 1776 they submitted a plan 
for making a life settlement with the zemindars. The Court 
replied that “ having considered the different circumstances of 
letting the lands on leases for lives or in perpetuity, they did 
not, for many weighty reasons, think it at present advisable to 
adopt either of these modes.” 

§ 77. — In 1784 was passed the 24 Geo. Ill, cap. xxv, the 
39th section of which required the Court of Directors to give 
orders “ for settling and establishing upon principles of modera- 
tion and justice, according to the laws and constitution of India, 
the permanent rules by which the tributes, rents, and services of 
the rajas, zemindars, polj^gars, talukdars and other native land- 
holders should be in future rendered and paid to the United 
Company.” In obedience to these provisions, orders were 
transmitted^ to the Government of India for making inquiry into 
the condition of the landholders and other inhabitants residing 
under their authority, and for the establishment of permanent 
rules for the settlement and collection of the revenue and the 
administration of justice, founded on the ancient laws and local 
usages of the country. I’he Court of Directors at the same time 
expressed their opinion that it would be most in accordance with 
the spirit of the Act to fix a permanent revenue on a review of 
the collections of former years ; and that the settlement should, 
in every practicable instance, be made with zemindars, rules 
being at the same time made for maintaining the rights of other 
classes according to the usages of the country. Tne settlement 
was directed to be concluded for ten years : and, when it was 
completed, all the pajiers were to be sent to the Directors to 
enable them “ to form a conclusive and satisfactory opinion, so as 
to preclude the necessity of further reference or future change.”^ 

§ 78. — The Court of Directors assumed that the assets of the 
lands were sufficiently known"^ under the various attempts made 


* IlariiiqtoiVs Analysis^ vol. ii. p. 172. 

* Separate general letter of 12th April 1786, 

* The Marquis Cornwallis, who came out as Governor-General in 1786, 
was the bearer of these instructions. It was intended to make the 
settlement permanent when finally approved. 

* This was a fallacious assumption Mr. Shore was of opinion that 
none of the previous settlements had been regulated by an accurate 
knowledge of the resources of the country In fact, no such know- 
ledge existed in any individual or any class, Native or European. All 
had been confusion and disorder under an arbitrary and despotic system, 
which produced amongst the people a mixture of simplicity, fraud, 
servility, and tyranny. What the resources of the country would be 
when allowed to run in fixed courses under an orderly and settled Gov- 




Reasons for Permanent Settlement 


93 


to ascertain them since 1765, and that no new scrutinies would 
be necessary. On receipt of these orders, however, the most 
careful local inquiries were made anew to obtain all possible 
information as to the past and present state of the country. 
The results of these inquiries were collected and incorporated 
in Mr. Shore’s very able Minute of the 18th June 1789, which 
the Court of Directors characterized as a “ comprehensive and 
masterly dissertation, which not only exhibited and methodized 
the most material parts of the rcjiorts from the Collectors of the 
Bengal Province, but afforded new and im]>ortant communica- 
tions from himself, sni)])lying in various respects what they 
wanted — delineating with great clearness the past financial 
system and history of Ikiiigal — examining with candour those 
points in it which have been subjects of controversy— investigat- 
ing with patient judgment the best system ft)r the country, the 
difficulties which may attend it, the means of obviating them — 
and in fine proposing from the whole a sot of regulations for 
carrying into execution the orders of the (V)urt respecting the 
decennial settlement, so as to secure justice both to the (lovern- 
ment and the subject, and to prevent in future tliose almses 
which cither exist, or may bo aj)prehended in the detail of the 
collections : ” — strong hinguage of praise, but merited to the full. 
All that ability and assiduity could do to collect and digest all 
available information was done by Mr. Shore. His conclusions 
from the materials at his disjiosal were wholly warranted. That 
these conclusions would hold good in their operation under 
altered circumstances, he was himself the first to doubt ; and, if 
his advice to await further experience before adopting final 
measures had been taken, the mistake of the Permanent Settle- 
ment would have been avoided.^ 

§ 79. — The reasons which decided the English authorities to 
settle with the zemindars have already been stated.^ Apart from 
the question of policy, there can be no doubt that they were 
perfectly justified in the course thus taken. ^ The mistake of the 

eminent, no man could prophesy. Mr. Shore was of opinion that the 
revenue assessed at the time of the Permanent Settlement could not be 
increased {Mimitc of 8th Dccrmber 1789), In eighteen years, it was 
found that the difference between the collections from the cultivators 
and the amount paid to Government had trebled. 

* See ante. pp. 44, 45, JVote. 

* See ante, pp. 42, 43. 

* Mr. Mackenzie (see Minute of 27th March 1786) argued that in a 
despotic state, the question was one which the sovereign alone was 
competent to decide ; and that the Company had in this respect rights 
equsd to those formerly held by the Emperor. I include the sacrifice of 
the increase of revenue under the consideration of policy. 



94 


Orders for the Permanent Settlement, 


measure lay in this, that sufficient active provision was not made 
for the protection of the rights of other persons, and that we 
erroneously persisted for years in regarding the relations between 
zeminddrs and raiyats as analogous to, if not identical with, the 
mutual position of landlords and tenants in England. The 
reasons which recommended themselves for making the settle- 
ment on a fixed and permanent plan, and the benefits which were 
expected to result from the measure, are set forth in the sixth 
article of the Proclamation of the 22nd March 1793.^ lu 
addition to the reasons there given may be mentioned a very 
strong imjircssion that the country w^anted rest from constant 
change. Our first administration had been in the highest 
degree fluctuating and uncertain. Ideas of improvement had 
been hastily adopted, unsteadily pursued, and finally abandoned 
from some supposed defect, which might have been foreseen 
at the commencement, or aftorw^ards remedied with care. New” 
measures had been substituted, followed and relinquished 
with equal facility. The natives from these variations came to 
expect a change of system with every succession of men. The 
establishment of iirinciples w^as therefore considered to be the 
great remedy for the evil consequences of constant fluctuation in 
the members of the governing body.^ 

§ 80. — After considering Mr. Shore^s Minutes^ and the other 
papers connected with the subject, the Governor-General in 
Council passed, on the 18th September and 25th November 1798 
and 10th February 1790, those rules for the decennial settle- 
ment of Bengal, Bahar and Orissa^ respectively, which were 
afterwards, with modifications and amendments, incorporated in 
Regulation VIII of 1793. It was at the same time notified that 
the assessment fixed by this settlement would be continued and 
remain unalterable for ever, if the Court of Directors approved. 
This approbation was given by the Court in their Revenue 


* See section 7 of Regulation I of 1793. post. 

* Mr, Shore's Minute of ISth June 17S9, sections 2o8 — 260. In judging 
of the merits of the Permanent Settlement, the effect of the measure 
(and of the prospect of a similar measure for a long time held out in 
the North-Western Provinces) towards correcting this undoubted mis- 
chief, ought fairly to be taken into consideration. 

* Of 18th June 1789, as to Bengal : and 18th September 1789, as to 
Bahar. 

* Orissia here spoken of included only the district of Midnapore and 
part of Hughli, or more accurately the tract of country between the 
rivers Suburnorekha and Rdpnaraiu— see Bengal Administration lleport^ 
1872-1873, p. 40. Orissa proper was not acquired until 1803, see ante^ 
p. 21. 
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General Letter of the 19tli September 1792:^ and accordingly 
a proclamation was issued on the 22nd March 1793, declaring the 
assessment fixed for ever. The articles of this proclamation 
were enacted into Regulation I of 1793. 

§ 81. — The demand of the State having thus been limited for 
ever, and the Government having voluntarily resigned^ all claim 

* In this letter the followin^f passage occurs : — You will, in a parti- 
cular manner, be cautious so to express yourselves as to leave no ambi- 
guity as to our right to interfere from time to time, as may be necessary 
for the protection of the raiyats and subordinate landholders; it being 
our intention in the whole of this measure effectually to limit our own 
demands, but not to depart from our inherent right, as sovereigns, of 
being the guardians and protectors of every class of persons living 
under our Government.” See anfr, pp. 44, 45, Xotr. 

* When the Income Tax was first imposeil (1850); and again more 
recently, when it was proposed to levy an Educational (’(‘ss in Bengal, 
the zeminddrs, whose estates had been included in the Permanent Settle- 
ment of 171)3, raised an objection that these taxes were an infringement 
of the Permanent Settlement and of the ])roiniHL*s then made that the 
assessment would remain fixed for ever, and that no dnuand n'auld vrer 
he made upon, them oe theie hrtr-t and xncressors //// a n t/ /of n re (rorernment 
for an angmentafton of the puhUo amicumrnt in ronstyitener of the 
improvement of their re.^jnrftre edatee. Tho Government of India 
answer this by relying in some measure upon tho s(‘vonth article of the 
Proclamation incorporated in Regulation I of 171)3; but the Homo 
Government took a wider and undoubtedly a ronsonable view in main- 
taining that it was necessary to look for tl)C answ(jr altogether outside 
of the four corners of the document in which the Permanent Settlement 
is recorded. It was poiiitiMl out that the scope and object of that measure 
are clearly shown by the words above italicised and by tho whole of the 
sixth article of the Proclamation, viz. to jiut an end for ever to the 
practice of all former Governments of altering and raising tho Land- 
tax “ from time to time,” so that the landholder was never sure, for any 
definite period, what proportion of the total produce of the soil might 
be exacted by the State It was therefore decided that the Bengal 
zeminddrs were liable to this taxation in common with other members of 
the community and other owners of property (see J)n<j>afrh No. 6 of 12th. 
Map 1870, pnhhfihed at page 841 of the Sojtjjlemfnt to the Gazette of 
India of 25th Jane 1870). Of the justice and propriety of this decision 
there cannot be a doubt. Assuming the terms of the Permanent Settle- 
ment to constitute a contraet, as some like to call it, its scope must bo 
limited by its subject-matter, and its language cannot be applied to 
things not within the intention to be gathered from the whole document. 
Those who still contend that this intention, as interpreted by the Homo 
Government, was not the intention of the authors of the Permanent 
Settlement, would do well to read Lord Cornwallis’s Minute of the 3rd 
February 1790, which shows very clearly that the possibility and pro- 
bable necessity of future general taxation were then present to his 
mind, and that it never occurred to him for a moment to think that the 
terms of the Permanent Settlement, as drawn under his guidance, could 
be urged as a bar to such taxation. On the contrary , he distinctly con- 
templated future general taxation as a means of carrying into practice 
the maxim that ail the subjects of the State ought to contribute to tlm 
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to share in the increased produce or value of the produce of the 
soil resulting from causes unconnected with improvements effect- 
ed by individual enterprize, the history of the administration 
of the Land Kevenue in Bengal, Babar and Orissa is from this 
time forward to be found in the Regulations and Acts which have 
been passed from time to time to enable the Revenue Authorities 
to compel the payment of the amount assessed on estates at the 
time of the Permanent Settlement.^ I now proceed to trace the 
course of this peculiar legislation from the period of the Perma- 
nent Settlement down to the present time. 

§ 8!2. — The first Regulation on the Statute Book, which pres- 
cribes the process for the realization of the public revenue in the 
provinces of Bengal, Bahar, and Orissa is Regulation XIV of 
1793. There are two classes of defaulters contemplated by this 
Regulation, viz. I. — Zemindars, independent talukdars (see s. 5, 
Regulation VIII of 1793 , and other actual proprietors of land; 
and II. — Farmers of land, holding farms immediately of Govern- 
ment. In respect of the former, the Regulation provides the 
following process : — 

(1) — The issue and service of a written demand (dastak, s. 3). 
(2) — Arrest and confinement (s. 4),^ if the third part of the 
instalment of any one month were not paid by the 15th of the 
following month. (3) — Simultaneous deputation of an Amin to 
collect the rents and revenues from the estate or farm of the 
defaulter (s. 6). This was a virtual attachment. (4) — Sale of 
the estate, or of a portion thereof, but only with the sanction of 
the Governor-General (ss. 13 and 22),^ (5) — If the whole 

amount duo were not realized by the sale of the revenue-paying 


public exigencies in proportion to their incomes- which maxim he 
considered violated by varying the assessment on the land, when an 
increase was found necessary, and so drawing this increase from one 
class only, while “ the merchants and inhabitants of the cities and 
towns, the proprietors of rent-free lands, and in general all persons not 
employed in the cultivation of the lands paying revenue to Government ’* 
contributed little or nothing. See ako Preamble to Reg. XXVII of 1793. 

' The total amount levied under the Decennial Settlement in the 
Bengali year 1 1 97 (1790-1791) was Sicca Rs. 2,68,00,989, for Bengal, 
Bahir and Orissa. 

® If the proprietor contested the fact of the alleged arrear, or any 
portion of it being due, tendered sufficient security, and undertook to . 
institute a suit in the Civil Court within ten days to try the question, 
the Collector was bound to release him on security (ss. 9, 10, and 1 1). 

^ The sale was to be ordinarily for arrears due at the end of the year, 
though the Governor-General in Council might direct the sale before the 
close of the year. Lands directed to be sold were to be attached by an 
Amin, if such an officer had not been already deputed under section 6 
(section 25). 
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lands of the defaulter, then by attachment and sale of his other 
real and pei’sonal property (s. 44).^ 

§ 83. — All the above processes were equally applicable to 
farmers holding farms immediately of Government (ss. 3, 4, 6, 
23, 24, and 44); and also to the sureties of such farmers. 
Arrears of tuccavi^ or any money advanced by Government to 
proprietors or farmers for making or repairing embankments, 
reservoirs, or watercourses, or other improvements, were to be 
recovered by the same process as arrears of land revenue (s. 40). 

§ 84. — The next Regulation on the subject is 111 of 1794, in 
the preamble to which it was declared that tlio Governor-(Jeneral 
in Council considered property alone to bo a sutheient security 
for the public dues. Accordingly, propiietors of /and were 
declared no longer lialile to bo confined^ for arrears of public reve- 
nue or demands recoverable as arrears of revenue, unless in the 
event of the whole of their lands having been sold without 
realizing sufficient to defray the amount duo to Government. 
Interest at twelve per cent, per annum was now to be charged on 
arrears, after a notice had been served on the defaulter that he 
would be subjected to this penalty, failing payment (s. 4). The 
first step for the realization of arrears, was the sale of the 
revenue-paying lauds ; and tlie Board were authorized to advertise 
them for sale, in anticipation of the sanction of the Governor- 
General ; but the sale was not to take place until the receipt of 
such sanction (s. 5). Sales were allowed without restriction, as 
well for arrears accruing within the year as for arrears remaining 
due at the close of it. 

' Which was attached and sold under the same rules as the revenue- 
paying lands. 

® The following extract from the Fifth Jtrport of the Select Committee 
on the affairs of the E'lst India Company describes in graphic language 
the manner in which arrears were recovered before the introduction of 
British rule ; - “ Under the Native Governments the recovery of arrears 
from defaulters was sometimes attempted by seizure and confiscation of 
personal property, or by personal coercion The zemindar might experi- 
ence the mortification of having the administration of the zemivdari 
taken out of his hands and entrusted to a sezawal. He miyht he imprison* 
-ad, chastised with stripes^ and made to suffer torture^ with the riew of 
forcing from him the discovery of concealed property. He was liahle to 
expulsion from the zeminddn. He might he compelled to choose either to 
"become Mussulman or to suffer deaths Mr. Shore says : — “ Pits filled 
with ordure and all impurities were used as prisons for the zemind&rs, 
and these were dignified with the appellation of Baikanth, the Hindu 
Paradise'’ Another account is that they were suspended by the heels, 
and the soles of their feet having been rubbed with a hard brick were 
then bastinadoed with a switch. In winter they were stripped naked 
and sprinkled with water, a very severe torture to inhabitants of a 
hot climate. 



98 


Begs. Ill of 1794 and V ^ XII of 1796, 


§ 85. — This Regulation made no change in the process appli- 
cable to farmers and their sureties provided by Regulation XIV 
of 1793. It extended the coercive process of the Revenue 
authorities to a new class of persons, viz, native officers entrusted 
with the receipt or paj^ment of public money, or the chaise of 
public accounts. Tliese persons were now required to provide 
sureties (s. 15). If a Collector had a claim against a native 
officer for money or papers belonging to Government, he was to 
make a written demand of the payment of the money or delivery 
of the papers. Failing compliance, he might apprehend the 
native officer and convey him to gaol, and might also attach his 
real or personal property", which the Board of Revenue were 
authorized to have sold under the rules applicable to the sale of 
land for arrears of revenue (s. 16).^ If the native officer 
absconded, the Collector might proceed against his surety in the 
same way (s. 17). If a native officer, being required by notice 
posted in the Collector’s Kachahri and at the last place of resi- 
dence of such officer, failed to attend to adjust his accounts, the 
Collector might preptire as accurate a statement as he was able, 
and might upon this proceed against the native officer and his 
surety, as if the account had been adjusted (s. 18). 

§ 86. — The next Regulation was V of 1796, which provided 
for selling lands in lots, for not selling the remaining lots when 
the sale of one or more had satisfied the arrears due, and for pay- 
ing over surplus sale-proceeds to the defaulter, who was entitled 
to them. Regulation XII of 1796 increased the deposit to be 
made on the purchase of lands at public sales from five to fifteen 
per cent. 

^ ^ 7 . — It was now found that tho revenue was not realized 
with the desired punctuality. Freed from the fear of confine- 
ment, and taking advantage of the delay with which the process 
for disposing of their lands was unavoidably attended — when the 
orders of the Board of Revenue and of the Governor-General 
had, in those days of imperfect means of communication, to be 
obtained before a sale could be made — many of the zeminddrs 
withheld payment until the very day of sale ; or, wdth a view to 
profit by the want of information in the public officers of the 
C,ctual produce^ of their estates, which was the result of the dis- 


* If either the native officer or his surety being in confinement, wished 
to contest the justness of the claim, he might do so by instituting 
proceedings in the Civil Courts, and if he furnished sufficient Becurity 
for fulfilling the final orders of the Court, he might be released from 
confinement (ss 11) and 20). 

* Under the provisions of section 10, Regulation I of 1793, the 
actual prodme was the basis of the apportionment of revenue. Beferr- 
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continuance of former chocks and scrutinies, instead of preventing, 
they encouraged the public sale of portions of their lands, for the 
purpose of repurchasing the same in fictitious names at an 
underrated assessment, or of reducing the assessment upon the 
residue of their estates by overrating the ])roportion sold. It 
was at the same time thought that proprietors and fanners had 
not sufficient means of realizing their own dues from the under- 
tenants and raiyats, and that some of tlunn were, for this reason 
unable to meet the demands of (lovennnent. ^J’he frequent and 
successive sales of land winch, in coiisocfuence, took place within 
the year, were found ])roductive of material ill-conseipiences, as 
w’ell towards the land-proprietors and under-tenants, as in their 
effect on the public interest in the fixed assessment of the land 
revenue.^ 


ing to this provision, the Select Committee say — ‘‘ Tlie exact adjustment 
of the revouue oil lots of c^tatos exposed to side would liavo bocu by 
this rule extnmiely cjisy, had the (faftt been i>rocurablo witli sutneient 
exactness : but the actual pioihicc of the whole, or of the part of an. 
estate, could now be known only to the zemindar and his own servants. 
The means which the loimer (Tovernments ptissessed, and might have 
exorcised for this purpose, were relinquished on the conclusion of the 
Perpetual Settlement Tlie Dneetors lind already ])rohil)ited the practice 
of minute local scrutiniC'* the Kanungo’w oliicc was now abolished* 
and the Putn'iiri or village aocoimtant declared to b(3 no longer a public 
officer but the servant of the zemindar. Under these eircnmstaiices, 
the real produce of the whoh;. or any part of an estate, could bo known 
only to the propriiitor, whose iuteie^t it was to represimt the produce 
on the part distrained for sale as great as possible, by which means he 
might procure a diminution in the rate of assessment on the part re- 
maining.” The Committee had already shown tliat, as the public faith 
was pledged not to increase the amount of revenue, the great propor- 
tion borne by the revenue to the produce rendered a correct .adjuhtment 
on the portion of an estate sold indispensable, as if overrated, such 
porcion would prove unequal in produce to defrny its assessment. The 
consequence would be loss to the purchaser, and another sah) as the result : 
and Government would ultimately be compelled either to assume posses- 
sion itself, or render it worth purchasing by reducing the assessment. 

* Taken almost vrrhafnn from sections 1 and 21 of Regulation VII of 
1799. The Select Committee in theii Fifth lirpnrt are not so much 
disposed to blame the zemindars as to attribute these results to a change 
of system. They point out very forcibly that the new system had 
abolished, under severe penalties, the exercise of the pow'ers formerly 
allowed the landholders over their tenantry, and had referred all 
personal coercion, as well as the adjustment of disputed claims, to the new- 
ly established Courts of Justice ; that these Courts were utterly unable to 
cope with the work thus thrown upon them (in Bard wan there were 
more than thirty thnumnd cases before the Judge) ; that the determina- 
tion of a single suit could not be expected in the course of the plaintiff's 
life ; that the cultivators, taking advantage of the inability of the Courts 
to iifford the zemindars redress, withheld their rents, and in their turn 
made the zemindars suffer ; that the rules for the distraint of the crop 
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— In order to remedy these evils, Regulation VII of 1799 
was passed. By the first twenty sections^ of this Regulation^ 
larger powers of distraint^ and, in the case of arrears exceeding 
Rs. 500 due from under-tenants, of arrest were conferred upon 
landholders. In the twenty-first section, it was stated that these 
provisions would aftbrd proprietors and farmers the means of 
realizing their rents with promptness and facility ; and that the 
utmost punctuality would consequently be expected from them 
in the payment of their revenue to Government ; and it was 
repeated that the Government were still desirous of enhancing 
the value of landed property, and of promoting, as far as possible, 
the easc^ of the proprietors, by considering their property alone 


or other property, founded on the practice in Europe, and intended W) 
enable the zemindars to realize their own rents by which means alone 
they could perform their enfrajjements with Government, were ill- 

understood, and not found to be of easy 
• Up to tins time they have practice.* Then the proportion of the pro<iuce, 

luoniy used. fixed as the Government share, riz.^ ten- 

elevenths of the rent paid by the tenantry, was 
in most cases a larpfe proportion ; and it required the most attentive and 
active ranna'foment to enable a landholder to discharge his instalments 
with the exact punctuality required by the law. But landholders, as a 
rule, were not capable of such management, being in the habit of 


leaving their affairs to servants who were accustomed to seek for the 
means of extricating themselves from difficulties in intrigues with 


superior authorities, rather than in their owu individual exertions. 
Under these circumstances, the Committee conceived it to have been 


shown that the great transfer of landed property by public sale, and the 
dispossession of the zemindars, which took place within a few years 
after the conclusion of the Permanent Settlement, could not be 


altogether ascribed to the profligacy, extrav.agance. and mismanagement 
of the landholders, but ha<l, to a certain extent, followed as the unavoid- 


able consequences of defects in the public regulations, combined with 
inequalities m the assessment, and with the difficulties, obstructions, 
and delays with which the many nice distinctions and complex provisions 
of the new Code of Regulations were brought into operation among the 
illiterate persons who were required to observe them. Mr. Marshman 
correctly says: — “In the course of seven years, dating from 1708, most 
of the great zemindars who had survived the commotions of more than a 
century, were ejected from the estates of which they had been rejently 
declared the sole proprietors. It w^as a great social revolution, affecting 
more than a third of the tenures of land, in a country the size of Eng- 
land.”— a/" TaZ. //,page 261: Kadi see Mr. Holt Mackenzie* 9 
Minute, § J129. note. The Rdja of Bard wan was the only one of the 
great zeminddrs who escaped, and the invention of the Patni system is 
said to have saved him. 


* Which remained in force until repealed by Act X of 1869. 

* Some of the zeminddrs would have preferred a return to the old 
system ; and from a Minute recorded by the President of the Board of 
Revenue in July 1799, it appears that some of the Members of the Board 
recommended, and strongly urged, a recurrence to the former practice 
of confining the landholders for enforcing the payment of arrears. 
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a sufficient security for the public dues, without subjecting them 
to any personal restraint, except in cases of necessity ; and 
therefore forbore to renew the usage of confining proprietors, 
whilst there could be a hope of realizing the fixed assessment on 
their lands according to the stipulated periods without resort to 
‘this measure. It was enacted then, that when any arrears 
remained undischarged on the first day of the moiitli succeeding 
that for which it was due, the Collector was immediately to 
require payment with interest ; and if it were not discharged, or 
assurance given to the (yollector’s satisfaction for its immediate 
payment, he was to proceed loithout delaj/, in the case of pro- 
prietors, to attach their estates, or such portion thereof, as would 
be sufficient to make good the amount due ; and in the case of 
farmers, both to attach the fam and any other landed property of 
the farmer which could he attached (cl. 6), and to arrest the persons 
of the farmer and his surety ( cl. 2, s. 23). In the case of a farmer 
who had given security, and who the Collector had reason to 
believe was not about to abscond, the process for confuiement 
was not to issue until after the service of a written demand. 

§ 89. — It had become the practice to defeat attachments by 
collecting, or pretending to have collected, rents in advance 
from the undcr-tenauts and raiyats. This practice was forbidden, 
and it was declared that, in case of attachment, no credit would 
be allowed for rents paid before the stipulated or usual period 
of payment according to the kistbdndi or other engagement, or 
established local usage. If an arrear remained due from a 
proprietor at the close of the year, the C/ollector was to report the 
amount to the Board, transmitting at the same time a statement 
of his lands for sale ; and the Board were now, for the first time, 
authorized to sell without any reference to the Governor-General 
in Council except in special cases in which they might require 
instructions (s. 30). If the whole arrears were not recovered 
from the sale of the defaulter’s lands, the deficiency was to be 
recoverable from any other property he might possess, or by 
imprisonment of his person (cl. 5, s. 23). Though sales were 
usually to be made after the close of the year, power was 
reserved to the Governor-General in Council of ordering a sale of 
land or other property within the year in any particular case in 
which he judged it proper. This, however, was now made the 
exception instead of the rule. 

§ 90. — In the case of farmers, any land or property belonging 
to them or their sureties was to be brought to public sale 
as soon as possible after the close of the year, and their farming 
^ase might be cancelled, or they might be compelled to per- 
iTorm its conditions until its expiry. In the case of lands or 
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estates coming under the immediate management of the Eevemie 
Authorities — and this included estates managed by the Court 
of Wards (s. 26 ) — Collectors were authorized, without any 
previous application to the Civil C’ourt, to proceed against under- 
renters of every denomination from whom arrears of rent were 
due, and against tlieir sureties in the same manner as they 
were authorized by s. 23 to j)rocecd against farmers and their 
sureties (s. 25 1 The village PativdrU were to furnish accounts 
in all cases of attachment ; and defaulting proprietors and farmers 
were to produce, or cause their agents to produce, such accounts 
as might be re<piired, on pain of fine, and, in case of persistent 
recusancy, of impris^onnient. In order to ensure accurate materials 
for assessing the Covernment revenue on j)ortion8 of estates, pro- 
prietoi*s and farmers vere declared liable to fine, if it were proved 
that the accounts furnished by the Patw&i had been fabricated, 
altered, or changed by their orders, or with their knowledge or 
connivance. Vurehases of land were to be made in the names 
of the persons actually purchasing, without any fictitious sub- 
stitution : and defaulting landholders, farmers or their sureties 
were jiositively restricted from becoming the purchasers, directly 
or indirectly, of their own lands, when disposed of at public sale 
(s. 29). 

§ 91. — The above provisions of Regulation VII of 1799 were 
found materially to promote the objects intended to be attained 
but, owing to the indiscriminate attachment of lands, and to the 
delays which still occurred in briniriiig portions of estates to sale 
for the recovery of airears outstanding at the close of the year,* 
and which were mainly caused by the difficulty of apportioning 
the assessment, further legislation was found necessary: and 
Regulation I of LSOl was jiassed. (kdlectors were now directed 
not to attach estates or farms during the first three months of 
the year without the express sanction and order of the Board of 
Revenue ; nor was an attachment to be made subsequently with- 
out such sanction and order, unless the Collector judge it expe- 
dient with a view to induce payment of the ari’ear by the 
defaulter, or to prevent his misajijiropriation of the remaining 
rents of the year, or to obtain accurate infomiation of the assets 
of the estate for the purjiose of disposing of a portion of it by 
public sale at the close of the year. When for any of these pur- 
poses attachment was judged advisable, it might be made after 
the third month of the year ; but the whole estate was to be 

* Preamble to Regulation I of 1801. 

* The period of experiment was very brief. Regulation I of 1801 having 
been pas^ in one year and four and a half months after Regulation VII 
of 1799. 
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attached and not a portion merely. Whenever the Board and the 
Collectors did not judge it expedient to attach for any of the 
above purposes, but were of opinion that the revenue was wilfully 
withheld, or that the arrear was ascribablc to neglect, mismanage- 
ment, or misconduct, the Board was declared com})otent to impose 
a penalty of one per cent, per mensem on tlie arrear, in addition 
to interest. Collectors were to be particularly careful to inform 
themselves and to report to the Board as to the real cause of 
arrear, “ whether want of good faith on the part of the defaulter, 
or actual inability from a failure in his rents or otherwise, so that 
the proper remedy iniglit be applied to the ascertained circum- 
stances of the case, and neither the public interests be injured by 
unmerited indulgence, nor those of the individual suffer from 
undue severity” (s. 2'. 

§ 92. — It had been found that proprietors and farmers with- 
held the accounts of their estates and farms when attached, and 
that the penalties alread}^ ])rovided were insufficient. The Coverm 
ment therefore declared, tliat when accounts were so withheld, 
an immediate sale of the lands and other property of the defaulter 
would be ordered ivithin the year. It liad also been found that 
when lands were ordered for sale, the accounts were witlihcld and 
the imposition of a fine was not sufficient to compel their produc- 
tion. The village PatwdrU were moreover eitlicr wdthdrawn or 
no longer appointed ; and it became in consequence almost impos- 
sible to adjust the allotment of the fixed assessment u}>on portions 
of estates. It was therefore declared tliat in future whenever a 
proprietor refused or wilfully neglected to furnish the accounts 
required of him, the wliole of the estate, instead of a portion 
only, would bo ordered for sale ; and if, before the day fixed for 
sale, the accounts were delivered, it would be competent to the 
Governor-General in Council, if the sale were countermanded, to 
impose such fine as he might judge proper (ss. 3, 5) ^ 

§ 93. — Instances had occurred in which, from the very small 
extent of certain estates, from their dispersed situation and incon- 
siderable produce, it had been found imj)ossibl 0 to attach them 
without an expense altogether disproportionate to the arrear and 
to the value of the estates themselves ; and, in consequence, the 
proprietors had withheld the amount due, though well able to 
discharge it. To provide for such cases, the Board were author- 
ized to order the distress and sale of the personal property of 


^ to the importance of accounts, and the mistake committed in 
abolishing the former system under which the oflBioers of Government 
were enabled to possess an intimate knowledge of the sources of revenne, 
aee Mr. Shore's Minute of 18th June, 1789, §§ 247 — 252 . 
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the defaulters in the first instance. Collectors were not, however,* 
to adopt this course, except after special report to, and express 
sanction by, the Board of Revenue. 

§ 94. — The sale of })ortions of estates had proved prejudicial 
to the public interests by causing too much subdivision, and to 
the interests of proprietors in consequence of the lots being so 
inconsiderable as to prevent a competition for the purchase of 
them.^ To obviate these results, the Board were authorized, 
in the case of estates bearing a less annual assessment than 
Rs. 500 (sicca), to direct the sale of the whole estate, and to take 
the same course in the case of larger estates, when the portion 
necessary to he sold, in order to discharge the arrear, would be 
so large as to leave only an inconsiderable surplus on the sale of 
the entire estate (s. G). The necessity of promptness in sub- 
mitting to the Board statements of lands to be sohl at the close 
of the year was impressed upon Collectors ; and as, in consequence 
of the entire estate being sold, allotment of the assessment 
would now be necessary in fewer instances, it was presumed that 
sales would take place within the first or, at the latest, the 
second month after the exjiiration of the year. Leases granted 
by the late proprietor wore allowed to run until the end of the 
year within rvhkh the mle took place (s. 9'). 

§ 95. — The sale of fractional portions of an estate held as 
joint undivided property, being considered likely to depreciate 
the value of the property sold from the uncertainty of the 
assessment and the responsibility attaching to the share of a 
joint undivided estate, was forbidden without the express sanc- 
tion of the Governor-General in Council, to be given on a report 
of any particular case which might appear to require it. The 
united provisions of Regul.ations VII of 1799 and I of 1801 
appear to have been successful in effecting a more punctual and 
satisfactory realization of the revenue, as no further legislation 
was now found necessary for several years. 

* In a previous note, it has been shown how the deceptions praotised 
in order to overrate the portions sold and diminish the assessment on 
the remainder of the estate tended ultimately to the injury of Govern- 
ment, who were obliged to take Ithas possession of the portion sold 
with its resources reduced below the scale of its assessment, or to render 
the proprietary right in it worth possessing to a new purchaser by dimi- 
nishing its assessment of revenue. Such deceptions were of course 
unavailing in cases where the whole estate was exposed to sale in one 
lot ; but, in the gradual dismemberment of some of the great zeminddris, 
they were for a time successfully practised by the confidential servants 
of the R&j&s of Jessore, Nuddea, Bard wan, and other defaulters of rank, 
sometimes with a view to their own emolument, at others to that of their 
employers ; but in all cases with an effect injurious to the revenue of 
State , — Fifth Report, 
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§ 96. — In 1812 the law was repealed, which prohibited pro- 
prietors from granting leases for a period exceeding ten years ; 
and they were declared competent to grant leases for any period 
which they might deem most convenient to themselves and their 
tenants, and most conducive to tlie improvement of their 
estates^ (s. 2, Regulation V of 1812). The law requiring leases, 
<fec. to be in a particular form to be approved by the Collector 
was also repealed (s. 3), and the contracting parties were allowed 
to select such form as they might deem most convenient and 
most conducive to their respective interests. This Regulation also 
contained further provisions as to cancelling the engagements and 
enhancing the rents of tenants on estates sold for arrears of 
revenue, and on the subject of distraint and attachment for arrears 
of rent.2 Regulation XVJll of 1814 enacted that, when any portion 
of an instalment of revenue payable in any month remained due on 
the first of the following month, the Collector might have the 
defaulter served with a written notice of demand, or any such 

notice might advertise his lands for sale without the prevtom sanction 
of the Board of Revenue, if such lands constituted an entire estate 
or the whole of the defaulter’s rights and interests in a joint estate. 
He was then to report to the Board, and was not to jirocecd to 
actual sale until receipt of the Board’s sanction.® This sanction 

* The removal of this restiiction iiicreaHed the value of laiuled pro- 
perty by rendering it much more readily available as a means of raising 
money. It also had an important result in making proj)rietor8 mere 
annuitants on their estates, the best part of the usufruct of which was 
granted away under perpetual leases. Seven years after, the Patnl 
Regulation (VIII of 18111) was a legislative recognition of the first 
great step in that system of subhohhng which is now fast complet- 
ing the analogy between the Bengali raiyat and the Irish cottier. 
The failure of the rice crop is as fatal to the former as that of the 
potato crop has proved to the latter. Another result, in a country where 
there is no law of entail, or law producing similar effects, is that pro- 
prietors, by receiving fines for the grant of irrevocable leases, alienate 
a portion of the future rental to the impoverishment of their posterity. 
This coupled with the division of estates which is the necessary result 
of the operation of the Hindu and Mahomadan laws of inheritance, is 
fatal to the continued existence of anything like a pure landed aristo- 
cracy. The landholders, who are landholders only, are poor ; and the 
cultivators are poor ; and the increasing wealth of the country is to be 
found in the hands of a prosperous middle class, which has sprung into 
existence under our rule, and is, like the similar class in England, com- 
posed chiefly of successful advocates, merchants, bankers, traders, &o. 
Many of these purchase land, but they are not purely landholders. 

* As to Regulation V of 1812, &c., see Kirt Chandra liai and others v. 
The Government and others, I Moo. Ind. Ap., .383. 

’ As to sanction after sale not being sufficient, and other important 
points of construction of the Sale Laws up to and including Regulation 
XVIII of 1814, see Mdh&rdjd Mitterjit Singh v. The heirt of the late 
Maniy widow of Bdjd Jeswant Singh, ill Moo. Ind. Ap, 42. 
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the Board were empowered to give without any previous reference 
to the Goveruor-(ieueral in Council, whether the arrear were due 
on account of the current year, or of any former year or years. 
The previous sanction of the Board was still declared necessary 
before advertising for sale any lot constituting a part only of the 
defaulter’s property in an estate. 

§ 97. — The next Jlegiilation was XI of 1822. During the 
twenty-one years which had elapsed since the passing of llegula- 
tion I of 1801, a great change had taken place. The object of 
the legislation of 1799 and 1801 had been to secure the punctual 
realization of the revenue assessed at the time of the Permanent 
Settlement without resort to the old system of confining, and 
occasionally inflicting corporal punishment upon defaulters. The 
terror of personal coercion being removed, various devices had 
been practised to elude })ayment of the just dues of Government ; 
and, in many instances, these dues, the payment of which was 
exacted with a punctuality before unknown, had not been dis- 
charged, because those who were liable to (iroverument for revenue 
were unable to com])el similar punctuality in the payment of 
rent by their tenants. Armed, however, with powers for enforc- 
ing payment of their rent scarce inferior to those exercised by 
Government for enforcing payment of its revenue, and taught by 
experience that persistence in fraudulent devices was sure to 
result in ultimate loss, the great majority were successfully 
schooled to jmnctuality, and cases of defliult became yearly of 
less occurrence. 'Idie prosperity resulting from more than a 
quarter of a century’s peace largely raised the value of laud and 
so contributed to the ultimate result.^ In all countries, and 
not least in Bengal, the possession of land bestows a con- 
siderable respect abdity ; and in a country where there were 
few other objects of speculation or investment, the surplus 
wealth which began to be slowdy put together was eagerly laid 
out in the purchase of that which, in addition to other advan- 
tages, possessed that of immovability — a very desirable quality 
when the system of Police was defective, and the possession of 
valuable moveables was sure to tempt the cupidity of the numerous 


* At the time of the Permanent Settlement but two-thirds of the 
land were under culture. A population, rapidly increasing^ in a country 
where there are no restraints on multiplication, soon brought the 
remaining one-third under cultivation in most districts, and the zemin- 
dars at once reaped the benefit in the shape of a considerable direct 
increase of rent. Another direct source of increase was to be fonnd in 
the opening up trade unfettered by internal duties (the sayer being 
abolished) and the ready market which sarplns produce found in conaer 
quenoe. 
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gangs of dakaits which infested the country, or eA^en of tlie Police 
themselves.^ Land thus became unusually valuable, and, Avhere 
arrears had been suffered to accrue, owing to tem]X)rary apathy, 
or mismanagement, or negligence, or dislionesty of agents ; and, 
in consequence, an estate had been brought to sale by the inexor- 
able Revenue Authorities, flaws in tlieir proceedings were eagerly 
searched for, and the Civil (Vmrts were resorted to for the purpose 
of setting aside sales at, or m the procedure antecedent to, wliich 
irregularities had been discovered. The rights of auction-pur- 
chasers not being very exactly defined by the Kegulations, formed 
moreover a constant source of litigation. Accordingly, we find 
the Legislature in 1822 no longer devising means for bringing 
home their liability for arrears to proprietors and farmers, but 
improving the }>rocedurc of the Revenue Authorities, declaring 
what irregularities should be held material and what immaterial, 
and defining the exact interest acquired by purchasers at public 
sales. 

§ 98. — The preamble of Regulation Xf of 1822 commences 
thus ; — “ The existing Regulations relative to the ])ublic sale of 
estates for the recovery of arrears of revenue ajipear to be defective, 
inasmuch as they do not specify the conditions Avhich are to bo 
held necessary to the validity of such sales, nor define with 
sufficient precision and accuracy the nature of the interest and 
title conveyed to the persons purchasing estates so sold. Various 
doubts have accordingly arisen on both these (juestioiis, wdiich it 
appears necessary and ])ro])er to remove by a legislative enact- 
ment ; and it is also exoedient further to regulate the course of 
proceeding to be hereafter followed in regard to sales of the above 
description, in order better to guard against error or irregularity 
in the conduct of them. With the view, too, of securing the 
zemindar from the risk of that injury and hardshi]) wdiicli experi- 
ence has shown must in many individual cases result from the 
absolute confirmation of sales in all cases in wdiich the ])rcHcribcd 
conditions have been observed, it has appeared desirable to vest 
the Revenue Boards with the power of annulling sales made by 

* “ The establishment of an efficient Police, though an object of the 
first importance, appears to have been a ])art of the new internal arrange- 
ments in which the endeavours of the Supreme Government have been 
the least successful.’' — Fi/tU lirport. The Government Imd taken the 
Police Administration on themselves, relieving the landholders of this 
duty and resuming the lands which had been held by the zniiitiddri jmiliH, 
The landholders were in consequence obliged to turn these men adrift, 
and they took to professional thieving, their operations being immensely 
facilitated by the great local knowledge which they had previously 
acquired. In the Bard wan zemindari, there had been no less than 
nineteen thousand of these paiks. 
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the Collectors under their authority, not only in coses in which 
they may appear to have been irregularly conducted by those 
officers, but also in cases in which the defaulter may clearly appear 
to have been defrauded or deceived by his own agents, or in 
which tlie confirmation of the sale may from any cause appear to 
be a measure of excessive severity, or to be otherwise inexpedient 
or improper.” 

§ 99. — So much of the previously existing law was now repealed 
as prescribed tliat Revenue Officers should issue any process of 
demand upon persons fnan whom arrears of revenue or other 
demands similarly recoverable were due ; or that they should 
attach the estates or farms in the possession or management of 
such defixulters before bringing their pro])erty to a public sale, as 
also any portions of the Regulations which restricted the powers 
of the Jievenue Officers in selecting lands for sale, or in fixing the 
period of the sale (s. 2). It was declared and provided that — as 
the Regulations of Government Iv.id made the estates of proprie- 
tors primardy answerable by public sale for any arrear in the 
monthly ])!iyments of the revenue ; and as the property of all 
persons under stipulations with Government, whether as proprie- 
tors for their own estates, or as farmers or managers, and their 
sureties, were likewise answerable for such arrears — the Collectors, 
with the sanction of the Board of Revenue, were entitled to have 
recourse to this process for the realization of any arrear or 
interest thereon, or other revenue demand that might be due 
from parties so under eiigagements, whether any other revenue 
process should or should not have been issued, and at any time of 
the year when the same miyht be unpaid, subject only to such rules 
and restrictions as wore specifically prescribed by the Regulations 
(cl. 1, 8. 3). 

§ 100. — Estates under the management of the Court of Wards 
were declared not liable to sale for arrears accruing during the 
period of such management.^ Joint estates wore not to be liable 
to sale for arrears that might accrue during the progress of a 
partition (batwara) until the expiration of the year within which 
the arrear became due,^ and estates under attachment by orders 
of a Court of Justice were not to be liable to sale in the middle 

' See now section 17, Act XI of 1859. It may be a question whether a 
joint estate, one share in which is under the management of the Court 
of Wards, will be protected from sale by this section, when arrears accrue 
upon the other share or shares not under such management. If it is so 
protected, it is not apparent how the arrears are to be recovered, for the 
Sale Law supposes a sale to have taken place before any other process is 
resorted to (see section 15, Act VII (B.O.) of 1868). Probably the proteo-* 
iion does not extend to such cases. 

* This was repealed by section 1, Act XX of 1836. 
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of the year^ for arrears which accrued during such attachment 
(els. 2 and 3 of s, 3). 

§ 101. — The conditions necessary to the validity of a sale were 
declared to be : I. — That the lands sold should form the estate, 
or part of the estate, on account of which the arrear had accrued ; 
or be the property of the defaulter, or of his surety ; or, not 
being the property of such, have been specially pledged to answer 
the demand in aiTear. IT. — That the Hoard’s j)ermi8sion for 
the sale had been received previous to the day of sale. III. — 
That due notice of the demand, of the (Collector’s intention to 
sell, and of the time and ])lace of sale, had been given. IV. — 
That some part of the amount demanded m the notice, or of the 
interest payable thereupon, should have been due at the time of 
the lot being put uj) for sale. V. — That the sale had been made 
at the time and jdacc stated in the advertiseinent, and with duo 
publicity and freedom.^ If these conditions had been observed, 
and if the sale had been conhrmed by the superior Ilevenue 
Authorities, the sale could not be annulled, set aside, or altered by 
a Court of Justice ; but any person alleging himself to have been 
endamaged, might sue for damages the person by whose fault he 
considered himself endamaged (ss. 4, 5). 

§ 102. — Kules were also laid down for the conduct of sales, the 
refusal to accept bids, the course of ])rocedure when defaulters or 
revenue officers purchased benami, the a])proj)riatiou of the pur- 
chase-money, and other matters. No sfile Avas to be deemed abso- 
lute, or to entitle the purchaser to assume possession, until the 
confirmation of the Board had been received. The Board was 
vested with full authority to annul a sale on petition or other- 
wise. 

§ 103. — When land other than that upon which the aiTear had 
accrued was sold, the purchaser ’was to acquire merely the rights, 
interests, and title of the previous owner, just as if the land had 
been sold by private sale, or under a decree of Court, in liquida- 
tion of a private debt.^ He did not, like a purchaser at a sale for 
arrears which had accrued on the veiy land sold, acquire a statu- 
tory title free from incumbrances (s. 29). From the rule which 
avoided all incumbrances in the event of such a sale were now 
exempted hhudkhdsht kadimi raiyats or resident and hereditary 


* See now section 17. Act XI of 1859. 

* The Revenue Authorities might postpone the sale, but due notice of 
postponement was to be given (s. 8). 

* This is practically still law, as a purchaser at a sale in execution of a 
certificate under Act VII (B.O.) of 1868 (seejpe^O is in the same position 
as a purchaser at a sale in execution of a decree of a Civil Court. 
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cultivators, who were not to be ejected by the auction-purchaser, 
though their rents might be enhanced after service of notice.^ 

§ 104. — Although the whole of Regulation XI of 1822 has been 
repealed by more recent legislation, many of its most essential 
provisions are to bo found in the existing Sale Law. After the 
passing of the above Regulation, nearly twenty years more elapsed 
before any compreliensive measure engaged the attention of the 
Legislature. That instances of default, though few in compari- 
son with the years immediately following the Permanent Settle- 
ment, had yet not ceased altogetlier, would appear from the pass- 
ing of a short Regulation (XII) in 1824, which revived the 
penalty of twelve per cent, per annum on arrears in addition to 
interest, which penalty had been abolished by Regulation V of 
1812. On the whole, however, it is tolerably clear that the 
system of realizing the revenue introduced by the British Govern- 
ment^ had by this time succeeded, if not fully as its original 


‘ See now section 37, Act XI of 1859, which protects a more extended 
Class. 

“ The sale of land by auction, or in any other way, for realizing 
arrears of land revenue, appears to have been unusual, if not unknown, 
in all iiarts of India before its iutrodiictiou by the British Government 
into the Company’s dominions and again — “ Under the British adminis- 
tration, down to the period of the introduction of the Permanent Settle- 
ment and the new Code of llegulations. it had not been usual to resort to 
the sale of lan<l for the rccoviiry of the arrears of revenue” — and in a 
Minute recorded in the procecdiugs of the Board of Uevenue in July 
1799. it is assorted that from the Company’s acquisition of the ceded 
lands (consisting of the 24-Parganas and the districts of Bard wan, Midna- 
pore and Chittagong) comprehending, until the formation of the Per- 
manent Settlement, a period of thirty years ; and from the accession to 
the Diwani until the abovementioned time, there had hardly an' instance 
been found of the property in landed estates having changed hands by 
cause of debts, either public or private ; certainly of the large ones none.” 
— Fifth llcpovt. 'I’hat sale of land for arrears of revenue was not unkumcn 
under the Mogul administration will however appear from Appendix 
jVo. 14 to Mr, Shove k Minutr of 2nd April 17SS. What the natives thought 
of the new system at first may be gathered from the following passage in 
a letter from the Collector of Miduapore, dated 12th February 1802 : 

All the zemindars with whom I have ever had any communication, in 
this and in other districts, have but one sentiment respecting the rules at 
present in force for the collection of the public revenue. They all say that 
such a harsh and oppressive system was never before resorted to in this 
country ; that the custom of imprisoning landholders for arrears of 
revenue was in comparison mild and indulgent to them ; that though 
it was no doubt the intention of Government to confer an important 
benefit on them, by abolishing this custom, it has been found by melan- 
choly experience that the system of sales and attachments, which has 
been substituted for it, has in the course of a very few years reduced most 
of the great zemindars in Bengal to distress and beggary, and produced a 
greater change in the landed property in Bengal than has perhaps ever 
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projectors had expected, at least sufficiently well to enable the 
revenue to be realized without loss. 

§ 105. — The last of the Regulations concerned with the reco- 
very of arrears of revenue was Regulation VII of 1830, authorized 
Collectors to advertise estates in balance for sale, and proceed to 
actual sale, without any previous refoi-cnce for the sanction of the 
Commissioner, who had been appointed under the j)rovisions of 
Regulation I of 1829, and to wlioin had ))eeii delegated some of 
the more immediate functions of the Hoard. ^ No sale was, how- 
ever, to be final until it had been confirmed by the ( ^inimissioner. 
All estates in balance were hf an intKiriable I’oie to be advertised 
for sale at the expiration of one month from the date of the arrear 
becoming due, and to lie sold one mouth after tlie date of the 
advertisement. Penalty and interest were directed to ))e consoli- 
dated, and to be denominated “ anisoUdated penalttf aud interest^' 
and defaulters were to be subject to this demand at the rate of 
25 per cent, per annum on the arrear of revenue due. Collec- 
tors were declared not competent to grant any remission there- 
of without the special sanction of the Commissioner or the 
Board, 


§ 106. — The next important enactment was Act X 11 of 1841, 
under the provisions of winch the levy- of interest and penalty upon 
arrears was discontinued. 3’he Board of Revimue were authorized 


to fix /or the pennanentl/i settled distiirts jiarticnlar dates on wdiich 
should be commenced tlio process for realizing by sale of mahals 
or estates the arrears of land revenue due thereupon. Duo notifi- 
cation of such dates was to be made by publication in the Gazette 
and otherwise. The days so fixed w^ere not to bo changed, except 
by notification in the same way, made at least three montlis 
before the close of the official year preceding that in which the 
new dates w'cre to have effect. Another notice was to be given 
for a period of not less than fifteen clear days previous to each 


happened in the same space of time in any ag’e or country by the mere 
effect of internal regulations.” — omnaim, dnmma rernm . — 

What would their descendants say now, if a return were made to the 
mild and indulgent ” system of foimer days ] 

^ In the North-Western Provinces, the prrrUnat mtiH ion of the Board 
is still necessary to a sale ; aud a sale is resorted to only when other pro- 
cesses are not sufficient for the recovery of the? arrear.--Seo section 166, 
Act XIX of 1873. In the Lower Provinces, on the contrary, a sale is the 
first process. 

® Section 2, which enacted that there should be no demand of interest 
or penalty upon any arrear of land revenue fall t nr/ due after Ist January 
1842. is still in force in the Lower Provinces, the first six words and the 
words in italics merely having been repealed. It has been wholly repealed 
as to the North Western Provinces, but re-enacted in section lil^, Act XIX 
of 1873. 
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fixed date of sale fs. 3).^ In districts not permanently settled, no 
sale was to take place for arrears of land revenue or other demand 
of Government without the special sanction of the Board of 
Revenue obtained in each case Cs- 4).^ 

§ 107. — An arrear of revenue was defined to be the whole or 
a portion of a kist or instalment of any month of the year, accord- 
ing to which the settlement and kisthandi of any mahal have 
been regulated, remaining unpaid on the first of the following 
month of such year (s. 5).^ All estates, from which at sunset of 
the day preceding that fixed for sale an arrear remained due, 
were on such fixed day to be put up to public auction and 
sold to the highest bidder; and no j)ayment or tender of 
})aymcnt, made subsequent to sunset of such day, was to bar the 
sale (s. 6).'* 

§ 108. — No sale was to be void or voidable by reason of any 
claim to abatement or remission not actually allowed by Govern- 
ment, or by reason of any private demand or cause of action 
against Government, or by reason of money belonging to the 
defaulter being in the Collector's hands, unless such money stood 
in the defaulter’s name alone and without dispute, and the Col- 
lector, after api)lication made in duo time, neglected to transfer 
it to the credit of the estate (s. 7).® 

§ 109. — In the case of : I — Arrears due from, or to bo recovered 
by the sale of, estates not permanently settled; II — Arrears other 
than those of the current or of the preceding year ; III— Arrears 
due on account of estates other than those to be sold ; IV — Arrears 


* These provisions were re-enacted with slight alterations and additions 
in Acts I of 18ir)nndXl of KS.")*,) (the existing Sale Law). The dates 
to be now fixed by the Board are thr dotr.s upon winch all arrears of 
revenue and all demands, winch lnj the Uegulat lom and Arts in force are 
directed to he realized in the same manner as arrears of revenue, shall he 
paid up. As soon as possible after such latest day of payment the 
Collector is to fix the day of sale, which must be not leas than fifteen 
or more than thirty clear days from the date of affixing the sale notifica- 
tion in the Collector's office (see sections 3 and 6 of Act I of 1846, and 
sections 3 and 6 of Act XI of 1 859). 

2 This was re-enacted by section 4. Act I of 1846 ; but the existing 
Sale Law (Act XI of 1869) makes no distinction between districts 
manently settled and districts not permanently settled, latest dates of 
payment being fixed for both alike. 

* Section 2, Act I of 1846, and section 2, Act XI of 1869, are the same 
verbatim, “ era ” being substituted for “ year.” 

* Section C of Act I of 1846 and section 6 of Act XI of 1859 oorre^- 
X>ond, with this difference, that, under the provisions of these sections, 
payment can be made only up to sunset of the latest day of payment, 

* Re-enaoted verbatim in section 8, Act 1 of 1845, and section 8, Act XI 
of 1859. 
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which such Court had not assumed the management, were not to 
be sold for arrears which had accrued after the succession of the 
minors, until they, or, in the case of more than one, some one of 
them had attained the full age of eighteen years. Estates under 
attachment by the Revenue Authorities otherwise than by order 
of a Judicial Authority, were not to be sold for arrears accruing 
during the period of such attachment. Estates held under 
attac]^ment by a revenue officer by order of a Judicial Authority 
were not to be sold for arrears accruing during the attachment, 
until the end of the year in which such arrears accrued (s. 10).^ 

§ 112. — The Collector was empowered to exempt an estate 
from sale at any time before the sale commenced. The Commis- 
sioner might do the same by a 8f)ccial order to the Collector, and 
a sale after the receipt of such an order was to be illegal. The 
reason for granting the exemption was to be recorded (s. 11).* 
Sales were ordinarily to be made by the Collector or other officer 
duly authorized by Government, and in the Land Revenue 
Kachahri at the Sadr stsition of the district. The Board might, 
how^ever, prescribe any other place which they considered bene- 
ficial to the parties (s. 12).^ 

§ 113. — When the Collector or other officer was, from sickness, 
the occurrence of a holiday, or other cause, unable to commence 
or complete the sale on the day fixed, he was to adjourn it to 
the next open day, recording his reasons for adjouniing, and 
sending a copy thereof to the Commissioner. When a second or 
further adjournment was necessary, the same course was to be 
follow^ed (8. 13).^^ Estates were to be sold in regular order; that 
bearing the lowest number on the taujih or Collector’s register tc 
be first put up, and then proceeding up iu regular sequence 
(8. 14).® 

§ 114. — Persons declared purchasers were to deposit imme- 
diately, either in cash, Bank of Bengal notes, post-bills, or Gov 
ernment Securities, twenty-five per cent, of the amount bid; anc 


' Re-enacted Trrhatim in section 10 of Act I of 1846, and in seotioj 
17 of Act XI of 1859. 

* Re-enacted verhatim in section 11 of Act I of 1846, and in section 1 
of Act XI of 1869. 

* Re-enacted verbatim in section 12 of Act I of 1846, and in section 1 
of Act XI of 1859 

^ Re-enacted verhatim in section 13 of Act I of 1846, and in section 2 
of Act XI of 1859. 

* Re enacted verbatim in section 14 of Act I of 1845, and in section 5 
of Act XI of 1859, with the addition of the words “ except where itmfl 
be necessary to do so on default of- deposit, as provided in section 22 < 
this Act,” 
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in default of such deposit, the estate was to be forthwith put up 
again and sold (s. 15 ).^ The balance of the purchase-money 
was to be paid before sunset of the thirtieth day, counting inclu- 
sive- of the date of sale ; and, if the thirtieth were a holiday, 
then on the first open office day after. In default, and as often 
as default occurred, the deposit was to be forfeited and the estate 
re-sold after a fresh notification ; and in the event of the amount 
subsequently bid being less than the price bid by the defaulter, 
the difference was to be realizable from him hy any process author- 
ized for realizing an arrear of land revenue IG).^ When an 
estate had been sold, the Collector or other officer was to issue a 
proclamation to the raiyats and under-tenants, forbidding them 
to pay rent falling due subsequent to the date of sale (s. 17),^ 
As soon as the sale became final and conclusive, he was to give 
the purchaser a certificate of title, which was to be deemed 
sufficient evidence of title in any Court of Justice ; and the transfer 
was then again to be notified by a further proclamation (s. 21).'* 

§ 115. — An appeal against the sale was allowed to be present- 
ed to the Commissioner before the fifteenth^ day from the sale, 
or to be delivered to the Collector for transmission to the Com- 
missioner before the tenth day.® The Commissioner was declared 
competent to annul any sale which appeared to him not to have 
been conducted according to the provisions of the Act^ and where 
the sale was occasioned by the neglect of the projirietor, ho 
might award a moderate com}>ensation payable by him to the 
purchaser (s. 18).^ Where, although the provisions of the Act 

* Re-enacted vrrhatim in section 15 of Act I of 1845, and in section 22 
of Act XI of 18511. 

® Re-enacted with slight alterations by section 10 of Act I of 1845, and 
by section 2H of Act XI of 18511 which latter enacts that such difference 
is to be regarded as part of the purchase- money and dealt with accord- 
ingly. Section 10 of Act I of 184.5 further enacted that the notific.atioii 
of re-sale was not to issue until the expiry of three clear days after tho 
day of default ; and payment or tender of the original arrear, together 
with any revenue which might have subsequently fallen due, by or on 
behalf of the proprietor before sunset of the day preceding the day 
notified for re-sale, was to bar such re-sale. This has been re-enacted in 
section 24 of Act XI of 1859. 

* Under the existing law this is done as soon as ths estate or share of 
an estate is notified for sale (section 7 of Act I of 1845 and section 7 of 
Act XI of 1859) ; and they are forbidden to pay rent to the defaulter 
from the day after the latest day of payment. 

^ Be-euacted in part of section 20 of Act I of 1845 and in section 2B 
of Act XI of 1859. 

• Enlarged to 60 days by section 2 of Act VTI (B.O.) of 1868. 

• Enlarged to 45 days by section 2 of Act VII (B.C.) of 1868. 

^ Ee-enacted in section 17 of Act I of 1845 and in section 25 of Act 
Xl of 1859, and now embodied in section 3 of Act VII (B.C.) of 1868. 
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which such Court had not assumed the management, were not to 
be sold for arrears which had accrued after the succession of the 
minors, until they, or, in the case of more than one, some one of 
thorn had attained tlie full age of eighteen years. Estates under 
attachment by the Revenue Authorities otherwise than by iotier 
of a Judicial Authority, were not to be sold for arrears 4 »ccruing 
during the period of such attachment. Estates held under 
attaej^ment by a revenue officer by order of a Judicial Authority 
were not to be sold for arrears accruing during the attachment, 
until the end of the year in which such an-ears accrued (s. 10).^ 

§ 112. — The Collector was empowered to exempt an estate 
from sale at any time before the sale commenced. The Commis- 
sioner might do the same by a 8y>ecial order to the Collector, and 
a sale after the receipt of such an order was to be illegal. The 
reason for granting the exemption was to be recorded (s. 11).^ 
Sales were ordinarily to be made by the Collector or other officer 
duly authorized by Government, and in the Land Revenue 
Kachahrf at the Sadr station of the district. The lk)ard might, 
however, prescribe any other place which they considered bene- 
ficial to the parties (s. 12).^ 

§ 113. — When the Collector or other officer was, from sickness, 
the occurrence of a holiday, or otlicr cause, unable to commence 
or complete the sale on the day fixed, he was to adjourn it to 
the next open day, recording his reasons for adjourning, and 
sending a copy thereof to the Commissioner. When a second or 
further adjournment was necessary, the same course was to be 
followed (s. 13).'* Estates were to be sold in regular order; that 
bearing the lowest number on the taujih or Collector’s register to 
be first put up, and then proceeding up in regular sequence 
(8. 14).« 

§ 114. — Persons declared purchasers were to deposit imme- 
diately, cither in cash. Bank of Bengal notes, post-bills, or Gov- 
ernment Securities, twenty-five per cent, of the amount bid ; and 


* Re-enacted rrrhatim in section 10 of Act I of 1845, and in section 
17 of Act XI of 1850. 

* Re-enacted vrvhatim in section 11 of Act I of 1845, and in section 18 
of Act XI of 18.59. 

* Re-enacted verbatim in section 12 of Act I of 1846, and in section 19 
of Act XI of 1859 

* Re-enacted verbatim in section 13 of Act I of 1846, and in section 20 
of Act XI of 1859. 

* Re enacted verbatim in section 14 of Act I of 1846, and in section 21 
of Act XI of 1869, with the addition of the words “ except where it may 
be necessary to do so on default of - deposit, as provid^ in section 22 of 
this Act,” 
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in default of such deposit, the estate was to be forthwith put up 
again and sold (s. 15 The balance of the purchase-money 
was to be paid before sunset of the thirtieth day, counting inclu- 
sive' of the date of sale ; and, if the thirtieth were a holiday, 
then on the first open office day after. In default, and as often 
as default occurred, the deposit was to be forfeited and the estate 
re-sold after a fresh notification ; and in the event of the amount 
subsequently bid being less than the price bid by the defaulter, 
the difference was to be realizable from him hj anjf process author- 
ized for realizing an arrear of land revenue fs. 10).- When an 
estate had been sold, the Collector or other officer was to issue a 
proclamation to the raiyats and under-tenants, forbidding them 
to pay rent falling due subsequent to the date of sale (s. 17).® 
As soon as the sale became final and conclusive, he was to give 
the purchaser a certificate of title, wliich was to be deemed 
sufficient evidence of title in any Court of Justice ; and the transfer 
was then again to be notified by a further proclamation (s. 21)."^ 

§ 115. — An appeal against the sale was allowed to be ])rosent- 
cd to the Commissioner before the fifteenth^ day from the sale, 
or to be delivered to the Collector for transmission to the Com- 
missioner before the tenth day.® The Commissioner was declared 
competent to annul any sale which appeared to him not to have 
been conducted according to the provisions of the Act^ and where 
the sale was occasioned by the neglect of the pro])rietor, he 
might award a moderate comjicnsation payalde by him to the 
purchaser (s. 18).^ Where, although the provisions of the Act 

’ Re-enacted verbatim in section lt> of Act I of 1845, and in section 22 
of Act XI of 1859. 

* Re-enacted with slight alterations by section 10 of Act I of 1845. and 
by section 28 of Act XI of 1859 which latter enacts that such difference 
is to be regarded as part of the purchase-money and dealt with accord- 
ingly. Section 10 of Act I of 1815 further enacted that the notification 
of re-sale was not to issue until the expiry of three clear days after the 
day of default ; and payment or tender of the original arrear, together 
with any revenue which might have subsequently fallen due, by or on 
behalf of the proprietor before sunset of the day preceding the day 
notified for re-sale, was to bar such re-sale. This has been re-enacted in 
section 24 of Act XI of 1869. 

* Under the existing law this is done as soon as the estate or share of 
an estate is notified for sale (section 7 of Act I of 1845 and section 7 of 
Act XI of 1869); and they are forbidden to pay rent tc the defaulter 
from the day after the latest day of payment. 

* Re-enacted in part of section 20 of Act 1 of 1845 and in section 28 
of Act XI of 1859. 

* Enlarged to 60 days by section 2 of Act VII (B.C.) of 1868. 

* Enlarged to 46 days by section 2 of Act VII (B.C.) of 1868. 

^ Re-enacted in section 17 of Act I of 1845 and in section 25 of Act 
Xl of 1859, and now embodied in section 2 of Act VII (B.C.) of 1808. 
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had been complied with, there appeared to the Commissioner to 
be hardship or injustice, he might suspend the passing of final 
orders and represent the case to the Board, who, if they saw 
cause, might recommend to Government to annul the sale and 
restore the estate to the proprietor on such conditions as appeared 
equitable and proper (s. 19).^ The annulment of a sale was to 
be notified in the same manner as its bec<>ming final and conclu- 
sive ; and the purchase-money was to be returned to the purchaser 
with interest at the highest rate of public securities (s. 23).^ 

§ IIG. — No sale was to be set aside by a Court of Justice, 
except u])on the ground of its having been made contrary to the 
provisions of the Act ; and except the contravention thereto had 
been declared and specified in an aj)peal to the Commissioner ; 
and except the action in the Civil (^jurt had been instituted 
within one year from the date of the sale becoming final, no 
person who had received any portion of the purchase-money was 
allowed to contest tlie legality of a sale (s. 25).® When a sale 
was reversed by a ('ourt of Justice, the purchase-money was to be 
refunded with interest at the highest rate of ])ublic securities 
(8. 2G).^ Any suit brouglit to oust the certified purchaser, on 
the ground that the purchase was made on behalf of another 
person, though by agreement the name of the certified purchaser 
was used, was to be dismissed with costs (s. 22). 

§ 117. — When the purchase-money had been paid up, and no 
appeal preferred, the sale became final and conclusive at noon of 
the thirtieth day from the date of sale, counting inclusive. When 
an appeal had been preferred, but dismissed, the §ale became final 
from the date of such dismissal, if more than thirty days from 


^ Re-enacted vei'hatim in section 18 of Act I of 1846 and in section 26 
of Act XI of 1869. 

* Re-enacted rn'hatim in section 22 of Act I of 1846 and with a slight 
addition in section 32 of Act XI of 1869. 

* Re-enacted vvrhdtAm in section 24 of Act I of 1845, and also in sec- 
tion 33 of Act XI of 1869, with the addition of the words •* and then 
only on proof that the plaintiff has sustained substantial injury by 
reason of the irregularity complained of ” after “ contrary to the provi- 
sions of this Act.” See Mahauija Mahashut Sing/t BaJiadur v. Bnhu 
Hm'ruck Naratn Singh and others, IX Moo, Ind. Ap. 268. The personal 
action for damages still remains. If there is no arrear, there is no juris- 
diction in the Collector to sell, and a civil suit will lie for the reversal 
of the sale — Baijnath Sahu and others v. Lala Sdhnl Persad and others, 

II B. L R. F. B. 1 ; Mangina Khatnn and others v. The Collector of Jessore, 

III B. L. R. App. 146. 

* Re-enacted verbatim in section 25 of Act I of 1845 and in section 35 
of Act XI of 1869. 

* Re-enacted verbatim in section 21 of Act I of 1346 and in section 36 
of Aot XI of 1859. 
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the date of sale ; if less, then on the thirtieth day /'s. 20).' The 
purchase-money was to he applied, fii*%t^ to the liquidation of all 
arrears due from the estate upon the latest day of payment; 
secondly, to the liquidation of all outstanding demands debited 
to the estate in the public accounts of tlie district. Any 
balance that remained was to be jiaid to the late proprietors — 
according to their shares if recorded ; on their joint receipt, if 
not recorded. It was not to be available to private creditors save 
in execution of a decree of Court (part of s. 21).^ 

§ 118. — The certified purchaser was to be liable for all instal- 
ments of Government revenue which fell due af\er the day of sale 
(a. 24).® Purchasers of estates sold for the recovery of arrears due 
on account of the same in the oermanently settled distnets wore to 
acquire such estates free from all incumbrances wliich might have 
been imposed on them after the time of settlement, and wxre 
declared entitled, after notice duly given, to enhance the rents of 
all under-tenures, and to eject all under-tenants with the following 
exceptions : — 

I. — Istimrari or muJcnrrari tenures held at a fixed rent more 

than twelve years before the Permanent Settlement.^ 

II. — Tenures existing at the time of the Decennial Settlement, 

but not proved to be liable to increase of assessment on 
the grounds stated in section 51, Regulation VIII of 
1793* (i.e. (1 ) special custom ; ( 2; conditions of tenure ; 
(3) previous abatement). 


* Re-enacted rechafim in section 19 of Act I of 1845 and in section 27 
of Act XI of 1859 ; but the time has now been extended to sixty days 
by section 4 of Act VII (B.C.) of 1868. 

* Re-enacted in part of section 20 of Act I of 1846 and in section 31 
of Act XI of 1859. 

* Re-enacted in section 23 of Act I of 1845’ and in section 30 of Act 
XI of 18.59. substituting’ after the latest day of payment'’^ 

* The same class exactly was protected by clause i of section 26 of Act 
I of 1846 ; but clause 1 of section 37 of the present law (Act XI of 1859) 
substitutes “ from the time of the Permanent Settlement *’ for the 
words above in italics. 

* Clause 2 of section 26 of Act I of 1846 is verbatim the but 
clause 2 of section 37 of Act XI of 1869 is as follows: — “Tenures 
existing at the time of settlement, which have not been held at a fixed 
rent, provided always that the rents of sneh tenures shall be liable to 
enhancement under any law for the time being in force for the enhance- 
ment of the rent of such tenures.” Under the clause of Acts XII of 
1841 and I of 1846, the tenures, if shown to be in existence at the time 
of the Decennial Settlement, were protected from enhancement unless 
the auction-purchaser could prove their liability thereto ; under the 
clause m Act XI of 1859, the tenant is protected from ejectment, but is 
liable to enhancement unless he can prove that he held at a fixed rent 
from the time of the Permanent Settlement. The burden of proof in 
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III. — Lands held by hhMkdsht or kadimi raiyats having rights 

of occupancy at fixed rents, or at rents assessable 
according to fixed rules under the Regulations in force.* 

IV. — Lands held under bond fide leases at fair rents, temporary 

or perpetual, for the erection of dwelling-houses or 
manufactories, or for mines, gardens, tanks, cfinals, places 
of worship, burying grounds, clearing of jungle, or the 
like beneficial purposes, such lands continuing to be used 
for such purposes. 2 

V. — Farms granted in good faith at fiiir rents and for specified 

areas, for terms not exceeding twenty years, under 
written leases, registered within a month from their 
date, and of the particulars of which written notice had 
been given to the Collector (s. 27).^ 

§ 119. — The purchasers of estates in districts not 'permanently 
settled awiuired the estates free from all incumbrances imposed 
after settlement, and were declared competent to avoid and annul 
all tenures which originated with the defaulter or his predecessors, 
as well as all agreements with rai^^ats or the like, settled subse- 
quent to the last settlement as well as all tenures wrhich the first 

this latter case is, however, considerably lightened by the 20 years’ 
presumption of sections 4 and 1(5 of Act X of 1859 corresponding to 
sections 4 and 17 of Act VIII (B.C.) of 18()9. 

* Clause 3 of section 2G of Act I of 1845 is wWyafiw the same ; but 
this class finds no place in section 37 of Act XI of 1859. which, however, 
protects from ejectment, though not from enhancement, raiyats having 
a right of occupancy at fixed rents, or rents assessable according to fixed 
rules under the laws in force — (See proviso). 

* Clause 4 of section 26 of Act I of 1845 is rrrhatim the same. Clause 

4 of section 37 of Act XI of 1859 differs slightly. It speaks of leases 
of lands whereon dwelling-houses, &c. have been erected, or whereon 
gardens, &c. have been, made, cr wherein mines have been sunk, and says 
nothing about the lands to be used for these purposes. The 

rent can, moreover, be enhanced, if the purchaser can show that it was 
originally an unfair rent, or that the lands have not been held at a fixed 
rent equal to the rent of good arable land for a term exceeding twelve 
years, but not otherwise 

* The exception did not extend to leases objected to by the Collector 
with the sanction of the Commissioner within three months after notice. 
A purchaser might, moreover, sue to set them aside on the ground of 
their not having been granted in good faith at fair rents The same 
clause is repeated verbatim in section 26 of Act 1 of 1845, but is not 
found in section 37 of Act XI of 1859. The third clause of this latter 
section, however, somewhat supplies its place, viz. “ talukdari and other 
similar tenures created sinoe the time of settlement, and held imme* 
diately of the proprietors of estates : and farms for terms of years so 
held, when such tenures and farms have been duly reyUterei under the 
provisions of this Act.^' This registration and the protection sought to 
be afforded thereby to under-tenures were the effectuation of one ^ the 
objeotB of the framers of Act XI of 1659. 
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engager was, under the conditions of his settlement, competent 
to set aside, alter, or renew — with the following exceptions^ viz, 
bond fide leases of ground for the erection of dwelling-houses, or 
buildings, or for oftices belonging thereto, or for gardens, tanks, 
canals, watercourses, or the like purposes, which were protected 
so long as the land was duly ap[)ropriated to these purposes. 
Purchasers were not, however, entitled to demand higher rents 
from persons whose tenures or agreements were thus annulled, 
unless the lands had been held at lower rates of rents than were 
justly demandable, either through favour, or for a considei’ation, 
or the like ; or unless it were shown that, according to the custom 
of the pargdna^ mauzah^ or other local division, such persons were 
liable to bo called u[)on for any new assessment or other demand 
not interdicted by the Regulations of (Government (s. 28).^ 

§ 120, — The Local (Government were authorized to direct any 
sale to be made subject to the leases, assignments, or other in- 
cumbrances with which the proprietor or his predecessors had 
burthened the estate, or to such of them as appeared ])roper. 
Notice of this condition was to be given at the time of sale. If, 
however, the amount realized by such sale were insufficient to 
satisfy the arrear, or if there appeared reason to believe that the 
future realization of the (Government revenue would be endan- 
gered by this restriction, the sale might be cancelled, and a now 
sale ordered without restrictions (s. 29).^ 

§ 121. — Purchasers of estates sold for arrears or demandd 
other than those accruing on such very estates, acipiired them sub- 
ject to all incumbrances existing at the time of sale; and did not 
acquire any rights in respect to raiyats and under-tenants which 
were not possessed by the previous proprietor at the time of sale. 
The same rule applied to proprietors or co-partners, recorded or 
unrecorded,® who purchased in their own name, or in the name 
of some other person, or after the sale by re-purchase or other- 
wise recovered possession of the estate.^ From this rule, how- 
ever, were excepted co-partners of estates under hatwara (parti- 


* Be-enacted verbatim in section 27 of Act I of 1845, and again in 
section 52 of Act XI of 1859 

* Be-enacted verbatim in section 28 of Act I of 1845, but omitted 
from Act XI of 1859, 

* i. e,, in the Collector’s register — See section 21 of Regulation VIII of 
1800. 

* These provisions were rendered necessary in consequence of pro- 
prietors intentionally allowing estates to fall into arrear, so that they 
might be sold and freed from incumbrances. The former proprietor 
then purchased {benami) through some of his creatures and a gram 
fraud was perpetrated upon persons who had paid the propriotoi: or his 
predecessor heavy fines for their leases. 
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tion', who had sfived their shares from sale under sections 33 
and 34 of Regulation XIX of 1814 by payment of their propor- 
tionate share of the balance due (s. 30 Airears of rent due 
to the defaulter from the tenants at the date of sale were to be 
recoverable by him after sale by any process which mi^ht have 
been used by him before the sale, except distraint (s. 31 

§ 122. — Such were the provisions of Act Xll of 1841, passed 
on the 19th of July of that year, durine^ the Governor-General- 
ship of Lord Auckland, and a few months before the outbreak at 
Kabul, the murder of Sir Alexander Burns, and the commence- 
ment of the last scene in the memorable' Af'^han expedition. 
Those provisions wore re-enacted with slij:;ht modifications^ four 
and a half years afterwards in Act 1 of 1845,^ and arc stdl to be 
found in almost their original form in Act XI of 1859, the exist- 
ing Sale Law for the Lower Provinces of Bengal Thus the 
legislation of 1841, foi Ui-eight years after the Pei'manent Settlement^ 
at length settled the general principles by which sales of land 
for recovery of arrears of revenue were to bo regulated. When 
eighteen years afterwards, in 1859, fresh legislation was con- 
sidered advisable in connection with this subject, the occasion for 


^ Re-enacted errhattm in section 21) of Act T of 1845 and in section 
63 of Act XI of 1851), which latter section cou tains a fuither exception, 
VIZ,, “sharers with whom the Collector, under sections 33 and 34 of the 
Act, has opened separate accounts.” 

* Re-enacted rrehatim in section 30 of Act I of 1845 and in section 
66 of Act XI of 1859, which has “ latest day of payment ” for •* date of 
sale.” 

* These modifications have all been pointed out in the prece<ling‘ notes. 
It may, however, be useful te note here that two of them only were im- 
portant. First, under Act XII of 1841 the estate was sold on the day 
following that fixed for payment. The objection to this was that there 
W'as no due notification of the actual sale, that persons likely to purchase 
had no reasonable opportunity of coming forward, and that estates w«‘re 
therefore sold for less than they would otherwise have fetched, which 
was unfair to defaulters. Then Collectors had orders to buy for Govern- 
ment when the biddings did not go up to the balance due. and so it was 
said that Government enjoyed an unfair advantage. Section 6 of Act I 
of 1846 remedied this by providing for a notification of sale after the last 
day of payment. S/'con4ly, when there is a re-sale, owing to default in 
payment of the purchase-money, section 16 of Act I of 1845 gave the 
defaulting proprietor an opportunity, which be had not before, of paying 
• up all arrears before sunset of the day preceding the <lay fixed for re-sale, 
and 80 saving the estate. A propiietor might therefore gain time and 
save his estate by paying a penalty of 26 per cent., for he could get some 
one to bid at the sale and make the usual deposit which, when it was 
forfeited, there would be a fresh notification for re-sale, and he could 
pay up before the re-sale took place. 

* Lord Hardinge was Governor-General when Act 1 of 1845 was passed 
just before the first Sikh War. 
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such legislation arose, not so much from any necessity of altering 
what had been done in 1841, or remedying defects which time 
had brought to light in the working of the law as then settled, 
as from the expetliency of atfording protection to new interests 
which had sprung into existence during a further period of pro- 
gress and prosperity. Before passing, however, to the provisions 
of this Act, I may notice one or two intermediate enactments 
which have a certain connection with the present subject. 

§ 123. — Act XVI of 1842 enacted, in modification of sections 
2 and 3 of Regulation XVJ of 1812, tliat proprietors might grant 
leases, or fix the rents of land tenures for any period not exceed- 
ing the terms of their own respective engagements with Oovern- 
meiit, provided that if a lease were granted, or the rent fixed for 
a longer period, the lease or engagement should be null and void 
only for the excess.^ The Regulation, and therefore the Act, 
applied to no part of the Lower Provinces, except the district of 
Cuttack and the parganas formerly dejiendout upon that district, 
but since annexed to Midnapore, for which tracts a permanent 
settlement had not been concluded. Act IV of 1840 for the 
first time authorized the (3vd Courts in the Lower Provinces of 
Bengal to attach and sell lands in execution of their decrees 
without any application or reference to the Revenue Authorities ; 
and it declared that sales in execution of decrees were to be of 
the nature of private transfers, i. e,, purchasers acipiirod the 
incumbrances as well as the rights of former owners. 

§ 124. — Act XX of 1848 softened the rigour of ilio law as 
to daili/ fries upon proprietors or farmers omitting or refusing 
to attend, or cause their agents to attend or furnish accounts or 
other documents. No daily fine w^as to exceed fifty rupees. 
Collectors were now for the first time em})owercd to imjiose such 
fines. The imposition and levy w’as however to be reported by 
the Collector to the Commissioner, and by the latter to 
Government. The orders imposing them were made appealable, 
and not more than Rs. 500 were to be levied without the special 
authority of the Commissioner. 

§ 125. — Act XII of 1850 enacted that all public accountants 
should give security for the due discharge of their trusts and for 
the due account of all monies coming into their possession. 
Persons entrusted, by reason of their office, with the receipt, 
custody, or control of any monies, or securities for monies, or 
with the management of lands, were declared to be public 
accountants ; and the hc.'id of the office in which they were em- 
ployed was authorized to proceed against them and their sureties 


* This Act was repealed by Act VIII of 18C8. 
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tion', who had saved their shares from sale under sections 33 
and 34 of Ucgulation XIX of 1814 by payment of their proper* 
tionate share of the balance due (a 30 ).^ Airears of rent due 
to the defaulter from the tenants at the date of sale were to be 
recoverable by him after sale by any process which might have 
been used by him before the sale, except distraint (s, 31 1 .^ 

§ 122. — Such were the provisions of Act Xll of 1841, passed 
on the 19th of July of that year, during the Governor-General- 
ship of Lord Auckland, and a few months before the outbreak at 
Kabul, the murder of Sir Alexander Burns, and the commence- 
ment of the last scene in the memorable' Afghan expedition. 
These provisions were re-enacted with slight modifications^ four 
and a half years afterwards in Act I of 1845,^ and are stdl to bo 
found in almost their original fonn in Act XI of 1859, the exist- 
ing Sale Law for tbe Lower Provinces of Bengal. Thus the 
legislation of 1841, foitif-eight years after the Permanent Settlement, 
at length settled the general principles by which sales of band 
for recovery of arrears of revenue were to be regulated. When 
eighteen years afterwards, in 1859, fresh legislation wjis con- 
sidered advisable m connection with this subject, the occasion for 


^ Re-enacted rerhafUn in section 20 of Act I of 1845 and in section 
63 of Act XI of 1850, which latter section contains a further exception, 
VIZ., “sharers with wliom the Collector, under sections 33 aud 34 of the 
Act, has opened separate accounts.” 

* Re-ena(^tod rrvhatnn in section 30 of Act I of 1845 and in Reaction 
65 of Act XI of 1852, which has ** latest day of payment ” for ** date of 
sale.” 

* These modifications have all been pointed out in the prece<ling‘ notes. 

It may, however, he useful to note here that two of them only were im- 
portant. First, under Act XII of 1841 the estate was sold on the day 
following that fixed for payment. The objection to this was that there 
was no due notification of the actual sale, that persons likely to purchase 
had no reasonable opportunity of corning forward, and that estates wre 
therefore sold for less than they would otherwise have fetched, which 
was unfair to defaulters. Then ('ollectors had orders to buy for Govern- 
ment when the biddings did not go up to the balance due. and so it was 
said that Government enjoyed an unfair advantage. Section fi of Act I 
of 1845 remedieti this by providing for a notification of sale after the last 
day of payment. when there is a re-sale, owing to default in 

payment of the purchase-money, section 10 of Act I of 1845 gave the 
defaulting proprietor an opportunity, which he had not before, of paying 
• up all arrears before sunset of the day preceding the day fixetl for re-sale, 

and so saving the estate. A proprietor might therefore gain time and 
save his estate by paying a penalty of 25 per cent., for he could get some 
one to bid at the sale and make the usual deposit which, when it was 
forfeited, there would bo a fresh notification for re-sale, and he could 
pay up before the re-sale took place. 

* Lord Hardinge was Governor-Gener^ when Act I of 1845 was passed 
just before the first Sikh War. 
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such legislation arose, not so much from any necessity of altering 
what had been done in 1841, or remedying defects which time 
had brought to light in the working of the law as then settled, 
as from the expediency of affording protection to new interests 
which had sprung into existence during a further period of pro- 
gress and prosperity. Before passing, however, to the provisions 
of this Act, I may notice one or two intermediate enactments 
which have a certain connection with tlie present subject. 

§ 123. — Act XVI of 1842 enacted, in modification of sections 
2 and 3 of lleguliition XVI of 1812, that proprietors might grant 
leases, or fix the rents of laud tenures for any period not exceed- 
ing the terms of their own respective engagements with Govern- 
ment, jirovided that if a lease were granted, or the rent fixed for 
a longer period, the lease or eiigageineiit should bo null and void 
only for the excess.^ The Regulation, and therefore the Act, 
applied to no part of the Lower Provinces, except the district of 
Cuttack and the parganas formerly (le]>endeiit upon that district, 
but since annexed to Midnaporo, for which tracts a permanent 
settlement had not been concluded. Act IV of 1846 for the 
first time authorized the C-ivil Courts in the Lower Provinces of 
Bengal to attach and sell lands in execution of their decrees 
without any application or reference to tlie Revenue Authorities ; 
and it declared tliat sales in execution of decrees were to be of 
the nature of private transfers, i. <?., purchasers aciiuirod the 
incumbrances as w’oll as tlie riglits of former owners. 

§ 124. — Act XX of 1848 softened the rigour of the law as 
to daibf fines upon projirietors or farmers omitting or refusing 
to attend, or cause tlieir agents to attend or furnish accounts or 
other documents. No daily fine was to exceed fifty rupees. 
Collectors were now for tlie first time emjiowered to iiujiose such 
fines. The im[>ositiou and levy was however to ho reported by 
the Collector to the (Commissioner, and by the latter to 
Government. The onlers imposing them were made appealable, 
and not more than Ks. 500 were to be levied without the special 
authority of the Oimmissioncr. 

§ 12*5. — Act Xir of 18.50 enacted that all public accountants 
should give security for the due discharge of their trusts and for 
the due account of all monies coming into their possession. 
Persons entrusted, by reason of their office, with the receipt, 
custody, or control of any monies, or securities for monies, or 
with the management of lands, were declared to be public 
accountants ; and the head of the office in which they were em- 
ployed was authorized to proceed against them and their sureties 


^ This Act was repealed by Act VIII of 18G8. 


122 


Act XI of 1859. 


for any loss or defalcation in their accounts, (u if the amowni 
thereof were an arrear of land revenue due to Government. It was 
also enacted that all Regulations and Acts then or thereafter to 
be in force for the recovery of arrears of land revenue and for 
recovery of damages by any person wrongfully proceeded against 
for any such arrear, were to apply, mutatis mutandis^ to proceed- 
ings against and by public accountants. 

§ 126. — The purposes for which Act XI of 1859 was passed 
may be gathered from the preamble, and are as follow : — 

I. — To afford security to persons w^ho have liens upon estates, 

and wdio ])ay the money necessary to protect such estates 
from sale. 

II. — To {ittbrd sharers in estates, who duly pay their propor- 

tion of the revenue, easy means of protecting their 
sluires from sale by reason of the default of their 
co-sharers. 

III. — To afford landholders, particularly absentees,^ facili- 

ties in guarding against the accidental sale of their 
estates by reason of the neglect or fraud of their 
agents. 

IV. — To provide for the voluntary registration of dependent 

taluks existing at the time of settlement. 

V. — To jn’otoct the holders of registered under - tenures 
created since the settlement and not resumable, from 
loss by the avoidance of their tenures by the sole 
of the estate ; and to give absolute security to such 
tenures by special registry, wdien shown to be held 
at a rent sufficient for the security of the revenue. 

The jirovisions of the former law as to sales wore amalgamated 
with the new provisions made for the eftectuation of these objects; 
and the consolidated measure became Act XI of 1859.^ 

§ 127. — Wiieii an estate had been mortgaged or otherwise 
hypothecated for the re-payment of money, if it were suffered to 
fall into arrear and so t<» bo sold, through either the carelessness 
or fraud of the proprietor, the creditor lost his security, as the 
sale cleared away all incumbrances. He might indeed bring a 


' This is A direct encouragement to absenteeism. Irish landlords did 
not receive similar encouragement from the Legislature. 

^ As regards Sylhet, a change was made, the Collector being author- 
ized. with the sanction of the Board, to proceed in the first instance by 
distress and sale of the personal property of drfanltcrs. instead of by 
■ale of their estates (s. 4). The estates in Sylhet are very small, and 
this wiis merely a re-enactment for that district of section 4, Regulation 
1 of 1801. 
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suit to enforce his lien against any balance of purchase-money 
which remained in the Collector’s hands, but as this could not be 
rendered available until he had got a decree, the defaulting 
proprietor was generally able to withdmw^ it Ixjfore it could l»o 
attached in execution of the lien.^ So long as this risk was 
possible, it was natural that rovenuc-])aying estates had a depre- 
ciated value in the market as secuiity for the ro-i)ayineut of 
money, and individual cases of hardshij) ]>ointed to the advisabi- 
lity of amending the law. The necessary nunedy was afforded 
by allowing the creditor to deposit the arrear of revenuo and so 
save the estate from sale. If he afterwards ja'oved before a 
competent Court, that this deposit was neta'ssary in order to 
protect any lieu he liad on the estate, or share, or part thereof, 
the amount so deposited was to be added to the amount oj the original 

§ 128. — The system of joint-ownership, which is the nornnil 
state of every Hindii family, and which exists not infrequently 
amongst Mahomadans, is occasionally productive of inconvenient 
results, provident and thrifty sliarcrs being made to sufler the 
conseijuences of tlie iinjirovidence and extravagance of their co- 
sharers. Thus, where one of several co-sharers in an estate failed 
to pay his quota of the rovoiiue, an<l so bnaight the estate into 
arrear. the other co-sharers bad no alternative but to p^y his 
quota out of their own ])ockcts, if they would avoid the loss of 
their owui shares, which would be the resuU of a sale. To obviate 
this hardship, a recorded sharer of a joint estate held in common 
tenancy^ or whose share onisists of a sped fir portion of the land, 
may now apply to the Collector to bo ulloweil to pay his share of 
the Goveniment revenue separately. If after ])ublicatiou of 
notice no other recorded sharer make any objection within six 
we-ks, the Collector is to open a separate account with the 
applicant, and to credit separately to Ids sliare all ])ayincnta 
made by him (ss. 10 11). If any recordejp proprietor object that 
the applicant has no right to the share claimed by him, or that 
his interest is less than stated, or, where the share consists of a 


‘ The provisions of Act VIII of 1859 ss to attachment before judjr- 
ment may now be put in operation to prevent this money being taken 
away ; but Act VIII of 1859 W'as not in force before the passing of Act 
XI of 1859. 

* This was an amendment of section 9 of Act XII of 1841 =seotion 9 
of Act I of 1845. 

• An unrecorded proprietor will not be acknowledged or listened to by 
the Collector at all, and his only resource is to go to the Civil Court at 
once — See Uargobind Bos aud others v. Baroda Persad Baa, VI B. L. B« 
615. 
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specific portion of land, that the amount of revenue thereupon is 
incorrectly given, the Collector is to suspend proceedings, and 
refer the parties to the Civil Court for a judicial determination 
of the point in dispute (s. 12). 

§ 129. — 111 the event of a sale where a separate account has 
been opened for one or more shares, that share or those shares, 
from wliich the arrear is due, are alone to be put up in the first 
instance, notice being given in the sale advertisement of the 
intention of exclmling the share or shares from wiiich no arrear 
is due, and such share or shares are to cojitinue to constitute one 
integral estate, the share or shares sold being charged with their 
separate [portion of the revenue (s 13). If the highest bid, made 
for the share or shares put u[» in the first instance, be insufficient 
to meet the arrear, the Collector is to stop the sale and to declare 
that tljc whole estate will bo put up at a future day, unless the 
other recorded sharer or sharers, t)r some of them, shall within ten 
days ^iurchase the share in arrear hy payituf the whale ai-rear dne 
from such share. If such ])urchase be completed, the purchaser is 
to get the usual certificate and to liavc the same rights as if he 
had purcliascd at a sale.^ If the purchase he not comjdeted, the 
entire estate is to he sold after the usual notification (s. 14). 
Outsiders who purchase shares under these provisions {i.e. in 
SS. 13 and 14) acquire them subject to all incuml>rances, and do 
not ac(iuirc any rights which were not possessed hy the previous 
owners (s. 54). 

§ 130. — In order to afford landholders, particularly absentees, 
facilities in guarding against the accidental sale of their estates 
for arrears of rovonno by reason of the neglect or fraud of their 
agents, recorded proprietors or co-j>artners of estates are em- 
powered to deposit with the Collector money or Government 
securities endom'd and made jiayahle to the order of the Col- 
lector, at the same time signing an agreement pledging the same 
to Goverinnciit by way of security for the revenue of the entire 
estate, and authorizing the C^)llector to apply them to the pay- 
ment of any revenue that may become due therefrom. In case 
of arrear, tl\e (.Collector is to aj>ply to its payment the money and 
any interest due upon the securities ; and, if a balance then 
remain, he is to sell the securities and apply the proceeds to its 
discharge. So long as funds are thus in hand to cover any 
arrear that may accrue, the estate is exempt from sale. Monies 
and securities so deposited are exempt from attachment otherwise 
than in execution of a decree of the Civil Cou»i; (s. 15''. Persons 
so de[) 08 iting and pledging monies or securities, or their repre- 


* He is excluded from the operation of section 53 — See note, ante. 
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sentatives or assignees, may at any time withdraw them and 
revoke the pledge (s. 16). 

§ 131. — The fourth and fifth ohjects may Ik? considered 
together. The law provides for two sots of registers, one for 
common regutry^ the other for Bpecial registry. Common registry 
secures the tenures and farms entered therein against any auction- 
purchaser at a sale for arrears of revenue except (Government 
Special registry secures against Government also (s, 39 ). 

§ 132. — Tenures of the first and second exce])tional classes in 
section 37, i.e. (1) istlnirari and mukurrari tenures lield at a fixed 
rent from the time of the Permanent ►Settlement, and i'l) tenures 
existing at the time of the Permanent Settlement tliough not 
held at a fixed rent — can he entered in the special register only. 
Applications for registration are to contain full j)artieulars as to 
the nature, extent, creation, owneiship, t'irc. of tlu' tenure. A 
notice is then served on the recorded proju’ietor of the estate in 
which the tenure is situate, and other notifications arc [uihlished, 
requiring the })riq»rietor or any l>arty interested, who may have 
objections, to file them within thirty days. If no ol>jeetion is 
made, the (Collector is to make such nnjinries as may he neces- 
sary to satisfy him as to the validity of the tenure. Jf satisfied, 
he is to report the case to the Gonnmssioner, \\h(f, if also satis- 
fied, may direct the tenure to he ent(‘re«l in the speiuai register. 
If any jierson appear and object, the (^)lleetor is to examine him, 
and if it appear that he has probable grouml of objection, the 
parties are to be referred to the (hvil Court, otherwise he is to 
proceed as if no objection was made. If the ('ourt decide in 
favour of the applicant, the (^dlector, on presentation of a copy 
of the final decree, is to proceed as if there lunl been no oljection. 
Registration of these tenures is wholly voluntary, and tlie law 
distinctly provides that registration is not necessary for their 
protection (s, 44). 

§ 133. — The registration of taluks or similar tenures created 
since the time of the Permanent Settlement, and held immediately 
of the projirietors of estate.s, of farms for terms of years so held,^ 
and of leases of lauds whereon dwelling-houses, manufactories, 
or other permanent buildings have been erected, or whereon 
gardens, plantations, tanks, wells, canals, jdaces of worship, or 
burning or burying grounds have heeu rniwle, or wherein mines 
have been sunk, may be either commuu or special. Persons 


^ These taluks and farms form the third exceptional class in section 87. 
They are protected, once the inquiry has be^un, pending its duration, 
and eventually by registration if the result of such inquiry be favour- 
able (s, 51). 
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desiring to register must apply to the Collector in the manner 
above stated, and similar notices to proprietors and others will be 
issued. If the application be for common registry^ and no objec- 
tion be made within the time allow'ed, the Collector is to register 
the tenure, farm, or lease. If an objection be made, and, on 
examination of the objector, appear reasonable, the Collector is 
to suspend proceedings and refer the parties to the Civil Court, 
and govern himself by the result. If the application be for 
special registry, the procedure is the same, with this important 
addition that, as special registry ])rotects against (Government, 
the Collector must make an iiupiiry and satisfy himself that the 
Government revenue of the ]>arent estate is sufficiently secured. 
BO far as it may be affected by the tenure, farm, or lease in 
question. If so satisfied, he is to report the case to the Commis- 
sioner, who, if also satisfied, may diiect entry in the special 
register (ss. 38, 40, 41, 42, 43). 

§ 134. — Apjdication for registry of tenures and farms existing 
at the time of the ])assing of the Act \vas to be made within 
three years from that date, vie. 4th March 1 859. This time was 
subsequently extended by Act III (B.C. ) of 1862 to three years 
after the passing of this latter Act, ie. up to the 2l8t April 1865. 
Application for registry of tenures subsequently created was 
directed to be made loiihin three months from the date of the deed 
constituting the tenure, and this is still the law. Act III (B.C. ) 
of 1862 allowed three months from the date of its passing for 
the registry of tenures in existence when it w'as passed, but 
created after the passing of Act XI of 1859.^ 

§ 135. — The expenses of any survey or local inquiry, neces- 
Bary to enable the Collector to decide upon the propriety or 
otherwise of granting registration, are to be borne by the person 
applying therefor, who may be required from time to time 
to make advances on this account (s. 46). Regulations VII 
of 1822 and IX of 1825 are in force in every estate in which 
such survey or local inquiry is being made under the Act. No 
Civil Court is competent to order the entry of any tenure or 
farm in the special register ; but the refusal of the Revenue 
Authorities to register does not affect the title of the holder, 
whatever it may be.^ Any person thinking himself wronged by 


* It may be observed that section 45 of Act XI of 1859 prescribed no 
time for the registration of Jeaxex (see section 43), and the oversight was 
not remedied by Act III (B C.) of 1862. 

* It may then be asked — What is the advantage of xpecial registry ? 
The protection of the first two classes in section 37 does not depend upon 
registration: but registration has this advantage, that a registered 
tenure is protected at once ; whereas, in the event of a sale, an onregis- 
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the registiy of a tenure or farm, may sue to cancel the same 
(88. 47, 48). 

§ 136. — All orders passed under these provisions are open to 
appeal in the usual course of revenue procedure. The order of 
a Commissioner for the special registry of a tenure is open to 
revision within one year by the Board of Bevenue, or by the 
Local Government, on the ground of the revenue not having been 
sufficiently secured, or of the invalidity of the tenure is. 49). 
The Government may, moreover, institute a suit within the 
period allowed for suits for tlie recovery of the ])nhlic revenue,^ 
to have the registration jironounccd to have been obtained by 
fraud, to the injury of the Government revenue. A tenure or 
farm in the hands of a honafule purchaser for value is not, how- 
ever, to be avoided by reason of such fraud, but it is liable to 
such amount of rent as would have been fair and equitable at 
the time of the special registry thereof, such amoiint to be fixed 
by the Collector ( s. 50 ).2 

§ 137. — The protection extended by the above provisions to 
under-tenures, farms and leases had been for many years sought 
at the hands of the Legislature, more siiecially by indigo and 
sugar-planters in the district of Jeasore and other yilaces, who 
required long leases in order to the success of their operations ; 
and who could not safely lay out cajiital upon the erection of 


tered tenure may be challenged by the anction-purcliii'^er, and the tenant 
may have to prove his title at coiisidernblc oxpen.^p and Home risk. In 
the case of the third class, the law makes protection depend on regis- 
tration. The fourth class seems to be in the same category as the first 
two. 

’ See Article 150. Schedule II of Act IX of 1871 ; section 17, Act XIV 
of 1859 ; and clause 2, section 2, Regulation II of 1805. The time is sixty 
years. 

* There were two or three other improvements made in the law by Act 
XI of 1859. wliich, though not within the exact scope of the frt' objects 
mentioned above, may well be noticed. Provision was ma<le for deliver- 
ing possession of an estate or share sold, by removing any person who 
might refuse to vacate the same, by proclamation. &c. (s. 29). A party 
who had obtained a decree of the Civil Court for annulling a sale is 
allowed only six months to execute it ; and before obtaining an order for 
restoration to possession, he must repay with int<ireMt any amount of 
surplus purchase-money that may have been paid away by order of a 
Civil Court (s. 34). When an estate is put up for sale and there is no 
bid, the Collector may purchase the estate on account of Government 
for one rupee; or, if the highest bid be insufficient to cover the arrears 
up to date of sale, the Collector may purchase the estate for Government 
a^the amount of the highest bid. The Government acquires the pro- 
perty in both cases ^vhjert to the prori»w7tg of the Act (s. 58) In every 
estate purchased for Government, Regulations VIl of lSi2 and IX of 
IS25 are declared to be in force (s. 60). 
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manufactories and otlier expensive works, so long as the leases 
of lands taken for siich purposes were exposed to the risk of 
oancelment by a sale for arrears of revenue. All the best 
Revenue Officers of the time were in favour of protection, includ- 
ing Mr. (afterwards Sir) F. Halliday aVid Mr. (afterwards Sir) J. 
P. Grant, both of whotn subsequently held the office of Lieute- 
nant-Governor of Bengal. Mr. Halliday — remarking that if any 
great improvement is to ha])pen to this country, it must come 
by means of the introduction, as under-tenants of zemindars, of 
men of skill, capital and enterprise — advocated that no under- 
tenures of any description should be aflected by a sale and that 
a ])urchaser should merely step into the shoes of tlie former 
owner. To provide against loss of (Tovcrnrnent revenue, he 
would have enacted that, if the bidding at a sale did not come 
up to the balance due, the contract between Government and the 
zemindar was to be at an end, and the estate was to lapse to 
Government, free from all incumbrances other than those existing 
at the time of the Decennial Settlement. Lord Dalhousie took 
to some extent the same view. The provisions of 1859 were a 
compromise between two sots of opinions. The experience of 
fifteen years has, however, shown that the jmblic concerned have 
not availed themselves of the facilities for ]»rotection to the 
extent to which it was expected they would. Many causes have 
been assigned for the comparative failure of the experiment. 
The most jirobable of these causes are the elaborate enquiries 
that have been ordered without due distinction of cases, the 
slow procedure of the Revenue Authorities, and the great delay 
aud expense consequent upon all those. It may also he that the 
diminished numher of sales has occasioned less need of the 
remedy, by rendering less frequent the occurrence of the evil,^ 
against which it was directed, 

w 


' Up to the end of 1872-73. the total number of entries in the Common 
was 2.930. covering an area of 4 6()lt3(»l acres, with a rental 
of Rs. 18.01,7)88. Of these. 2,891 re}>reseut modern tenures, with an 
area of 4,509.320 acres, and a rental of Hs. 18.01.231; and 42 represent 
buildings. &c. oontamiug 44 acres and yielding Rs. 3.')4 rent. The 
Spt'ctol Jtegixtors \i\> to t)ie mme time contain 272 entries, covering an 
area of 820.529 acres, and yielding a rental of Rs. 3,91,454. Of these, 
21 are ut'nurari ten mat. with an area of 415 050 acres, and a rent of Rs. 
1,14.940; 248 are modern tenures, covering 405.407 acres, aud having 
a rental of Its. 2.70.497 ; and three are occupied by buildings, &c. con- 
taining 12 acres, and yielding a rent of Rs. 17 — Ttrport onth^iLand 
Adminiatrothtn of the Lotrrr Prorineat^ 1872-73. The high scale 
of fees on registration levied under Act III (B.C.) of 1862 has be6n 
assigned by some as one of the causes of the registration provisions being 
80 sparingly resorted to. Probably no single cause will sufficiently 
account for the result ; and of the several causes to whic^ it is to be 
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§ 138. — It will have been observed that the legislation during 
the sixty years from 17D9 to 1859 was concerned principally 
with the sale of estates and the recovery of arrears from pro- 
prietors by such sales. Little or nothing was done by way of 
amending or improving the law for the recovery of arrears by 
other process, or for the recovery of arrears from farmers, or for 
the recovery of demands recoverable as arrears of land revenue. 
Owing to numerous repeals, amendments, and modifications, the 
law on these points was not as clear ns it was desirable that it 
should be for those who were charged with the duty of adminis- 
tering it. The Bengal local Legislature accordingly turned its 
attention to the subject, and Act VII (B.C.) of 18G8 was the 
result. 


§ 139, — One of the most important portions of this Act is the 
Interpretation (Uause, which for the first time gave precise and 
accurate definitions of the words “ pro])rietor,” “revenue,” 
“ estate,” “ tenure,” and “demand.” “ projirietor ” w'as defined 
to include an// Unant by whom an// mtate or tenure is held direct I// 
under Government, “ Uevomic ” includes eveiy sum annually pay- 
able to (Joveniment by a iiroprietor in res]>ect of his estate or 
tenure, and every sum payable to (lovorninent in respect of tuccavf 
or of any money advanced by (Government to proprietors for 
making or repairing cmbiiiikinents, reservoirs or watercourses, or 
other improvements on the land held hy theniA “ Kstato ” means 


attributed, tho most nni»()i taut IS the decrease of the mischief against 
which these provisions are directed There is a general ro/i.'tr/ui/'t of 
opinion amongst the lleveiiue Authorities in Lower Bengal, that sales 
for arrears of revenue do not now practically cause much hardship to 
nuder-teuanta — See paragraph 115 of the Memorandmn on fhr Jtrvrnut' 
Ad nuniitf ration of fhr Lo>rrr Pronurr't, 187d. In fact, people have got 
accustomed to the idea of protection. an<l auy attempt at a violation of 
the principle is sure to be resisted and to lead to litigation, which costs 
more than the result is worth. 

* This referred to section 10 of Regulation XIV of 179.3, which was after- 
wards repealed by section 2. Act XXVI of 1871, which Act must now be 
consulted as to what are * improvements ” (s 3), and a.s to the mode of re- 
covering advances (s. 15). Such aivances are recoverable from the person 
to whom they were made or his surety, as if they were arrears of laud 
revenue due from such person or such surety. If they cannot be so 
recovered, they are recoverable as arrears of revenue due on the land 
specified in the certificate made un«ier section 14, i,e, the land to be 
improved or other land pledged as security for repayment of the advances. 
In introducing the Bill which afterwards became Act VII (B.C.) of 1868, 
the Advocate-General said that the definition of the word “ revenue ” had 
reference to the peculiar form of Act XI of 1859, which, not containing 
any definition of terms, did in an indirect and inferential way deal with 
certain public demands, snob as tuveari and money advanced for the mak^ 
ing and repairing of embaakments, reservoirs, and watercourses, and 

a 
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any land or share in land^ subject to the payment to Government 
of an annual sum, in respect of which the name of a proprietor is 
entered on the general register of revenue- paying estates, or in 
respect of which a separate account has been opened under section 
10 or 11 of Act XI of 1859.1 “Tenure’’ includes all interest in 
land, whether rent-paying or lakhiraj, other than estates, and all 
fisheries, which by their title-deeds, or by the custom of the 
country, are transferable, whether such tenures are resumable or 
not, and whether the right of selling or bringing them to sale for 
an arrear of rent may or may not have been specially reserved by 
stipulation in any instrument.^ 

§ 140. — “ Demand” means any of the following public demands, 
arrears of w'hich are by law recoverable as arrears of revenue, 
(I)8um8 due from public accountants and their sureties on 
account of loss or defalcation in the accounts ; (2) sums due from 
sureties for farmers ; (3) arrears of revenue payable in respect of 
any tenure which the Collector does not think fit to sell under 
section 11 of the Act ; (4) the authorized expenses of hatxmras or 
]>artitions, or fines imposed under section 20 or 21 of the Batwara 
Regulation, XIX of 1814 ; (5) expenses of constructing, altering, 
or extending embankments (see clause 2, section 1 1 of Act XXXIl 
of 1855, and Act VII (B.C.) of 1866) ; (6) the difTerence between 
a bid at a sale not followed up by payment of the purchase-money, 
and the sum eventually realized by the sale (section 23, Act XI 
of 1859) ; (7) sums payable for water-rate (Act VIII (B.C.) of 
1867 ) ; (8) fines on proprietors and farmers for non-attendance, <fcc. 
(Act XX of 1848) ; (9 any other demand, which by any law for 
the time being in force is recoverable as arrears of revenue. 

§ 141. — We have seen that the old Regulation law\ w^hich 
required the issue of talab-chittis, dastahs, or other process ol 
demand on persons from whom arrears of revenue or other demands 

gave the same absolute power of sale, and title under that sale in respect oi 
such demands, as in the case of estates sold for arrears of revenue proper 
That was why the term ‘‘ revenue ” was extended to those demands 
instead of including them with other demands which formed the principa 
subject of the later sections. — Proceedings of the Couneil of the Lieutenant 
Governor of Bengal for the purpose of making Laws and Jiegnlat ions- 
Supplement to the (\deutta Gazette of 22nd April 1S6S. 

* Under the former law there was a doubt whether or not shat e» e 
estates could be sold for arrears of revenue due on them. To make i 
quite clear that that power was intended to be given by the Act. the ten 

estate was so defined as to place persons who desired that they shoul 
be separately assessed in the position of proprietors. — Idem, 

^ Such right is always reserved iu the case of patni tenures. It wi 
be observed that transferability is the essence of what is made to coi 
stitute a tenure/' axid that it is immaterial whether the land be revenuu 
paying or lakhiroij. 



Act VII (B.C.) of ms. 


181 


similarly recoverable were due, was repealed by clause 2, sec- 
tion 2, Regulation XI of 1822. The repeal of these provisions did 
not forbid the making of a preliminary demand before proceeding 
to realize by compulsory process. The practice of so doing hod, 
however, wholly ceased. It w-as now thought desirable to give 
Collectors a discretionary power of issuing preliminary notices, 
and it w^as accordingly enacted that the Lieiitenant-Govenior 
might, by an order published in the Gazette, empower all Collec- 
tors in any district in such order mentioned, if they shall think 
fit, to cause such notices, as shall bo in such order specified, to bo 
served upon proprietors or persons liable to any demands, before 
proceeding to compulsory process under either of the Acts. Pro- 
vision was also made for levying the cost of serving these notices 
from the persons on whom they were served (s. 6), and for the 
mode of service (s. 5). 

§ 142. — The power to sell lakhirdj and other kinds of interest 
in land had been somewhat doubtful. Sales of lakhirdj land, 
which had been made under the procedure of Act XI of 1859, 
were validated (s. 9), and it \vas enacted that whenever any 
revenue payable to Government in respect of any tenure not being 
an estate (see the definition of “ tenure’^ above) shall be in arrear 
after the latest date of payment, the C-ollector may proceed to 
affix the notices mentioned in section 5 of Act XI of 1859, and to 
sell such tenure in the manner provided by this Act for the sale 
of estates for arrears of revenue due on account of the same (s. 11). 
This section was repealed, and a new section substituted therefor 
by Act II (B.C.) of 1871. In the now section the words about 
affixing the notices mentioned in section 5^ of Act XI of 1859, 
and the words duo on account of the same ” above italicised, 
are omitted ; and a proviso is added, which enacts that no tenure 
shall be sold for the recovery of arrears of revenue other than 
those of the current year, or of the year immediately preceding, 
nor for the recovery of arrears of revenue duo by tonuroa 
under attachment by order of any Judicial authority, unless and 
until after a notification specifying the nature and amount of 
the arrear, and the latest date on which payment thereof shall 
be received, shall have been published in the usual way 
for not less than fifteen char days preceding the date fixed for 
payment according to section 3 of Act XI of 1859.* 


* The figrure o appears to have been a verbal mistake for 6 — See Pro^ 
eeediHgs of the Council of the LieutenanU Governor of Benqal for the pur-, 
pose of mahing Lawe and Regulations — Supplement to Calcutta Gazette 
of 30th November 1870^ page 777. 

’ In the Memorandum on the Revenue Administration of the Lower 
Proeinces of Ben^gal^ published in 1873^ it is said (pacagraphs 33 and 234) 
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any land or ihare in land^ subject to the payment to Government 
of an annual sum, in respect of which the name of a proprietor is 
entered on the general register of revenue- paying estates, or in 
respect of which a separate account has been opened under section 
10 or 11 of Act XI of 1859.^ “Tenure” includes a// interest in 
land, whether rent-paying or lakhiraj, other than estates^ and all 
fisheries, which by their title-deeds, or by the ciistom of the 
country, are transferable, whether such tenures are resumable or 
not, ami whether the right of selling or bringing them to sale for 
an arrear of rent may or may not have been specially reserved by 
stipulation in any instrument.^ 

§ 140. — “ Demand” means any of the following public demands, 
arrears of which arc Viy law recoverable as arrears of revenue, viz. 
(l)sums due from public accountants and their sureties on 
account of loss or defalcation in the accounts ; (2) sums due from 
sureties for fanners ; (3) arrears of revenue payable in respect of 
any tenure which the Collector does not tliink fit tf> sell under 
section 11 of the Act ; (4) the authorized e.xpen8e8 of hativaras or 
jiartitions, or fines imposed under section 20 or 21 of the Batwara 
Regulation, XIX of 1814 ; (5) expenses of constructing, altering, 
or extending embankments (see clause 2, st'ction 1 1 of Act XXXII 
of 1855, and Act VII (B.C.) of 18G6) ; (G) the difference l)etween 
a bid at a sale not followed up by payment of the purchase-money, 
and the sum eventually realized by the sale (section 23, Act XI 
of 1859) ; (7) sums payable for water-rate (Act VIII (B.C,) of 
18G7) ; (8) fines on proprietors and farmers for non-attendance, &c. 
(Act XX of 1848) ; (9 any other demand, which by any law for 
the time being in force is recoverable as arrears of revenue. 

§ 141. — We have seen that the old Regulation law', which 
required the issue of talah-chittis, dastaks, or other process of 
demand on persons from w’hom arrears of revenue or other demands 

gave the same absolute puw'er of sale, and title under that sale in respect of 
such demands, as in the case of estates sold for arrears of revenue proper. 
That was why the term ‘‘revenue” w'as extended to those demands, 
instead of including them with other demands which formed the principal 
subject of the later sections. — Proceedings of the Council of the LievtenanU 
Governor of Bengal for the purpose of mah mg Lam and Regulations — 
Supplement to the Calcutta Gazette of 22nd April 1868. 

‘ Under the former law there was a doubt whether or not shares of 
estates could be sold for arrears of revenue due on them. To make it 
quite clear that that power was intended to be given by the Act. the term 

estate ” was so defined as to place persons who desired that they should 
be separately assessed in the position of proprietors.— 

^ Such right is always reserved in the case of patni tenures. It will 
be observed that transferability is the essence of what is made to con* 
stitute a “ tenure,” and that it is immaterial whether the land be revenue* 
paying or lakhiraj. 
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similarly recoverable were due, was repealed by clause 2, sec- 
tion 2, Regulation XI of 1822. The repeal of these provisions did 
not forbid the making of a preliminary demand before proceeding 
to realize by compulsory process. The practice of so doing had, 
however, wholly ceased. It was now thought desirable to give 
Collectors a discretionary power of issuing preliminary notices, 
and it was accordingly enacted that the Lieutenant-Governor 
might, by an order published in the Gazette, cm])ovver all Collec- 
tors in any district in such order mentioned, if they shall think 
fit, to cause such notices, as shall be in such order specified, to be 
served upon proprietors or persons liable to any demands, before 
proceeding to compulsory process under either of the Acts. I’ro- 
■ vision was also made for levying the cost of serving tlicse notices 
from the persons on whom they were served (s. 6), and for the 
mode of service (s. 5). 

§ 142. — The power to sell lakhirdj and other kinds of interest 
in land had been somewhat doubtful. Sales of lakhirdj land, 
which had been made under the procedure of Act XI of 1859, 
were validated (s. 9), and it was enacted that whenever any 
revenue payable to Government in respect of any tenure not being 
an estate (see the definition of “tenure” above) shall be in arrear 
after the latest date of payment, the (-ollector may proceed to 
afi&x the notices mentioned in section 5 of Act XI of 1859, and to 
sell such tenure in the manner provided by this Act for the sale 
of estates for arrears of revenue due on account of the same (s. 11). 
This section was repealed, and a new section substituted therefor 
by Act II(B.C.)of 1871. In the new section the words about 
affixing the notices mentioned in section 5' of Act XI of 1859, 
and the words “ duo on account of the same ” above italicised, 
are omitted ; and a proviso is added, which enacts that no tenure 
shall be sold for the recovery of arrears of revenue other than 
those of the current year, or of the year immediately preceding, 
nor for the recovery of arrears of revenue due by tenures 
under attachment by order of any Judicial authority, unless and 
until after a notification specifying the nature and amount of 
the arrear, and the latest date on which payment thereof shall 
be received, shall have been published in the usual way 
for not less than fifteen clear days preceding the date fixed for 
payment according to section 3 of Act XI of 1859.* 


* The figure 5 appears to have been a verbal mistake for 6 — See Pro^ 
eeediings of the Council of the LieutenanU Governor of Benqal for the pur^ 
pose of making Lams and Pegulations — Supplement to Calcutta Gazette 
of SOth November 1870^ page 777. 

* In the Memorandum on the Pevenue Administration of the Lomxr 
Provinees of Bengal^ published in 1873^ it is said (paragraphs JUpectively, 


132 


Act VII {B a) of 1S6S. 


§ 143. — Purchasers of tenures so sold acquire them free from 
all incumbrauces imposed uj>on them after their creation, or after 
the time of settlement, whichever may have last occurred, and 
are entitled to avoid and annul all under-tenures,^ and forthwith 
to eject all under’ tenants with the following exceptions : — 

I. — Same as first exception in section 37 of Act XI of 1 859 

(ante, §§ 118 Sl 132). 

II. — Same as second exception in section 37 of Act XI of 1859 

{ante. §§ 118 & 132). 

III. — Tenures created or recognized by the settlement proceed- 

ings of any cun’ent temporary settlement, as tenures 
bearing a rent which is fixed for the period of such 
settlement. 

IV. — Tenures of lands whereon dwelling-houses, manufactories, 

or other j)ernianent buildings have been erected, or 
whereon permanent gardens, jdantations, tanks, canals, 
places of worship, or burning or burying grounds 
have been made (s. 12); but the rent of this last- 
mentioned class may bo enhanced in the manner 
prescribed by any law for the time being in force, if it 
can 1)0 shown that any such tenure is held at what 
was originally an unfair rent, unless it has been held 
for a term exceeding twelve years at a fixed rent 
C(|ual to the rent of gotnl arable land (s. 13). Pur- 
chasers cannot, however, eject raiyats having a right 
of occupancy at a fixed rent, or at a rent assessable 
according to fixed rules under the laws in force, nor 
enhance the rent of such raiyats otherwise than in 
the manner prescribed by such laws, or otherwise 
than as the former proprietor, irrespectively of all 
engagements made since the time of settlement, may 
have been entitled to do (s. 14).^ 

that in estates held khan, or under the direct management of Government, 
the Collector may proceed under the above provisions to recover rents 
due on account of transferable tenures : aud that in Wards' estates and 
attached estates, he has tjbe same powers in respect of middlemen who 
hold from himself direct aud not through the manager. This follows 
from the definition of the word ** proprietor ” — and see the Advocate- 
General’s speech on introducing the Proceed htgs of the Council of 

the Lieuteiiant- Governor of JiengaJ for malting Lan'» and Regulations^-^ 
Supplement to the Calcutta Gazette of22ttd April 1868, 

* The Act does not contain any definition of “ under-tenure.’* Is the 
latter half of the compound word to be construed according to the defini* 
tion ? and is transferability of the essence of an under-tenure *’ also ? 

* The above is taken verbatim from section ,S7 of Act XI of 1869. If, 
isw^fead of being under the direct management of Government, the estate 
paying ov bauds of a private proprietor, and if the tenure therein were 
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§ 144. — We have seen that section 44 of Rof^ulation XIV of 
1793 enacted that, if the sale of the revenue-paying lauds of a 


sold under the provisions of Act VJII (B.C.) of the purcUasor would 
acquire it (s. 16) ** free of all incumbrances which may have accrued 
thereon by any act of any holder of the said undcr-toniire. his represent- 
atives or assignees, unless the right of making such incumbrances shall 
have been expressly vested in the holder by the written engagement 
under which the under- tenure was created, or by Rubse<iuent written 
authority : Provided that nothing herein contained shall bo hold to 
entitle the purchaser to eject raiyats or resident and heredi- 

tary cultivators, nor to cancel ho/id fide engagements made with such 
class of raiyats or cultivators aforesaid, unless it be proved in a regular 
suit brought by the purchaser for the a<ljuHtment of his rent, that a 
higher rent would have been demaudable at the time such engagements 
were contracted by his predecessor. Noth) nr/ in this nor f ion ishalt ha field 
to opply to the purehoxr of a triini'e hij the prmoitn holder thereof, through 
wlme default the tenure iron, hronght to xale.'" The language of this section 
(especially zfe/nW/iidjrAf. &c.) is that of the old Sale Laws. Acts XII of 
1841 and I of 1H45. The following cases are important as explanatory of 
its meaning : Shahahudin v. Foiteh All and another, ll.L.H. Siij). Vol. 
F.B. 646 (Sale, under section lO."), Act X of 18r>!), for arrears of rent, of an 
uuder-teiinre other than that the right of selling which for such arrears 
has been specially reserved in its title-deed, does not void incumbrances), 
approved by the Privy Council in A. J. Foihen v. L itchimpat SiHijh and 
X B.L.H, Dili and XIV Moo. lud. Ap. H.*K) Mir Janiinnddin v. 
Sheikh Mannvr Ah and othem. VI B.L.R. Ap. 141> (Sale under Act VIII 
of 1835 — but to the same effect): Kmhorehan Mahant v. Ihirga Churn 
and others. Ill R 0. k C.R. (Jiv Rul. 203 (Procedure under old and new 
law): Sham ('hand Mitter v. Jaaat Chandui Sirkar and, others, XXII 
W. R. 541 (Right under section 16. Act VIJI (B.C.) of 1860, belongs to 
purchaser of entire under-tenure only) : Nil Madhah Karniakar v. Shihii 
Pal. V B.L.R. Ap. 18 (A right of occupancy acquiied under former holder 
of the tenure is not an incumbrance created by him): Hara Sundaii 
Dasi V. Kisffl Man) Chamlhrain and others. V B.L.R. Ap. 37 Section 16, 
Act VIII (B.C.) of 1865 does not apply to the purchaser of the interest 
of the holder of a fractional share of an under-tenure) : Bholanath 
Ghosal and others v. Kcdernath lianerji, XIX W.R. 106 (The section 
gfives no right to avoid rights of occupancy which existed before the 
creation of the tenure) : Uinasutidari Dasi v. Dirhul Mandat and others, 
III B.L.R. 183. It would be a nice question to determine exactly what 
is the difference between the rights of a purchaser (1) of a tenure sold 
under Act VIII (B.C.) of 1865. the estate being in private hands; and 
(2) of a tenure sold under Act VII (B.C.) of 1868, the estate being under 
the direct management of Government. It may be observed that the 
latter Act contains no provision for the case of the former owner pur- 
chasing. such as that above italicised, and as that contained in section 5.3 
of Act XI of 1859. The word •* tenure” in Act VII (B.C.) of 1868 is 
equivalent to “ under-tenure ’ as occasionally used in Act VIII (B.C.) of 
1765, in which Act '‘tenure” and “under-tenure” are used indiscrimi- 
nately for the same thing. See for example in the very section above 
quoted. The preamble to the same Act speaks of patni taldks and other 
saleable under ^tenure.*' Now a patni is npt an t/«//^rr-tenure but a tenure, 
and is so spoken of in Regulation VIII of 1819. Dar-patnU and se^putnU 
are vnder-tenures, being under the patnidar and dar-patnidar respectively, 
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defaulting proprietor, or farmer, or surety, did not produce suffi- 
cient for the liquidation of the public demand, any other real and 
personal properly belonging to him might be attached and sold 
to make good the deficiency, under the same rules as the revenue- 
paying lauds were directed to he sold, so far as those rules were 
applicable. This section was repealed by Act VII (B.C.) of 1868, 
section 15 of which enacts that whenever an estate or tenure shall 
have been sold for the recovery of arrears of revenue due on 
account of the same in pursuance of the powders and provisions 
of Act XI of 1859, or of this Act, and the produce of such sale, 
after defraying thereout the expenses of such sale, shall have 
l)eon insufficient for the liquidation of all arrears of the revenue 
of such estate or tenure, the Collector of the District shall make, 
under his hand, a certificate (in the form annexed to the Act) of 
the amount of nn'cars so remaining unliquidated. Such certifi- 
cate is to have the force and effect of a decree of the Civil Court, 
and the Government is to be deemed to be the plaintiff, and the 
person named therein as debtor to be the defendant (s. 17). 

§ 145. — Whenever any estate is held by any farmer, and 
arrears of revenue are unpaid from such farmer, in respect of 
such estate, for one month after the latest day of payment fixed 
in the manner prescribed in section 3 of Act XI of 1859, the 
Collector is to make, under his hand, a certificate of the amount 
of arrear so remaining unpaid, in the form annexed to the Act, 
and is to cause the same to l>e filed in his office (s. 16). Such 
certificate is to have the force and effect of a decree of the Civil 
Court, Govenimcnt being deemed to be the plaintiff and the 
person named i\s debtor in the certificate to be the defendant 
(8. 17).i 

§ 146. — Whenever any arrears of any demand (see the defi- 
nition) shall be unpaid by any person liable to pay such demand 
to a Collector, for one month aftr service of notice in writing 
and under the Collector’s hand, requiring payment, the Collector 
is to make a certificate in the form already referred to as attached 
to the Act, and to file it in his office (s. 18), When the demand 
is payable to any officer other than a Collector, such officer* is to 

* Recovery of arrears from the unreties of farmers is provided for by 
the definition of •* demand.” 

* Under section 4 of Act XTI of 1850, the Head of the Office in which 
a public accountant is employed may himself proceed against such 
accountant or his sureties for any loss or defalcation in the accounts. 
This section has not been repealed or amended by Act VII (B C.) of 1868. 
It certainly was the intention of the framers of this latter Act that Heads 
of Offices should in future proceed through the Collector only ; but it 
may be a question whether they have not a concurrent jurisdiction, as 
the two Acts now stand. 
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give to the Collector a notice in the form attached to the Act ; 
and, on receipt of this notice, the Collector is to proceed to make 
a certificate and file it in his office (s. 19). The certificate, made 
under these two sections, uc. a certificate for arrears of demands 
as opposed to a certificate for arrears of revenue, has, as regards 
the remedies for enforcing the same, and subject to the subsequent 
provisions of the Act and so far onig, the force and effect of a 
decree of a Civil Court, the Government being deemed to be 
plaintiff, and the person named as debtor in the certificate to be 
defendant (s. 20 The cfiect of the words above in italics is 
not very clear at first sight : but what is meant is that a certi- 
ficate for arrears of demands is to have the effect of a decree so 
far as regards its execution only, while it may be contested on its 
merits in tlie Civil Court. ^ A certificate for an'ears of revenue, on 
the other hand, is as conclusive in all respects as a decree of Court. 

§ 147. — Whenever the Collector makes and files in his office a 
certificate of arreai*s of either kind, he is to issue a notice to the 
defendant ; and after the service of this notice the certificate 
hinds the immoveable property of the defendant wdthin the juris- 
diction of the Collector, as if a prohibitory order had issued 
and an attachment had been cxe(*uted against such property 
under Act VIII of l^<59, It will also bind the defendant’s 
immoveable property situate within the jurisdiction of any other 
Collector, in whose office a copy of the certificate is filed, from 
the date of filing of such copy (s. 21). Any person aggrieved 
by the certificate may petition the Collector within a month. 
The Collector is to fix a day for hearing the petition ; and, for 
the purpose of hearing, has all the powers conferred by Act VIII 
of 1859 for hearing and determining claims to attached property 
and for enforcing the costs of such claims (s. 22). Orders made 
by a Collector are appealable within one month to the Commis- 
sioner (s. 23). 

§ 148. — All certificates may be enforced in all or any of the 
w’ays provided by Act Vlll of 1859 for the enforcement of 
decrees for money ; and the practice and procedure under the law 
for the time being in force in respect of sales in execution of 
decrees, arrests in execution of decrees for money, execution of 

* When the Bill was before the Council, it was ohjecteil tliat the differ- 
ence between the effect of the two ceftificatesdi<l not sufficiently appear 
from the language of the two sections (17 and 20). and the words and 
BO far only were added ; but I think even this has not made the 
meaning as clear as ic might have been — See Proceedings of the Covneil 
of the Lieutenant- Goverfior of Bengal for the purpose of making Lairs 
and Regulations — Supplement to tlue Calcutta Gazette of 16th July 
page 524. 
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decrees by imprisonment, claims to attached property, execution 
of decrees out of the jurisdiction of the Courts by which they 
were passed, are applicable to every execution issued for levying 
the monies expressed in such certificates, save that all the duties, 
powers, and authorities imposed or conferred upon the Court are 
to be exorcised by the Collector in whose office any such certi- 
ficate, or any copy thereof, transmitted under the provisions of 
section 286 of Act VIII of 1859, shall have been filed (s. 24). 
Registers of Certificates are kept in Collectors’ offices, and are 
open to the inspection of any person on payment of a fee of 
eight antias (ss. 25 and 26 ). As a certificate binds the immove- 
able property of a defendant after the service of notice upon him, 
a search in these registers is necessary in order to ascertain 
whether the property of a person about to sell is free from lien, 
and so whether he can give a good title. When the amount due 
under a certificate is paid, the Collector is to enter up satisfaction 
under his own hand and signature, and is to transmit a memo- 
randum thereof to aii}^ other Collector in wliose office a copy of 
the certificate hns heen filed ; aiul, in the case of a demand pay- 
able to any other officer, to such officer. Sums levied or received 
by a Collector in whoso office a copy has been filed are to be trans- 
mitted to the Collector in whose office the original certificate was 
filed (ss. 27 and 28), 

§ 149, — In order to improve the titles of purchasers at these 
Govenimciit sales, it was enacted that everv certificate of title 
given to a purchaser under section 28 of Act XI of 1859, or 
section 11 of Act VII (B.C.) of 1868, shall l)c conclusive evi- 
dence in favor of such purchaser, and of eveiy person claiming 
under him, that all notices required bv cither Act to be served or 
posted, have been duly served or posted ; and the title of any 
person who shall have obtained any such certificate shall not be 
impeached or affected by reason of any omission, informality, or 
irregularity as regards the serving or posting of any notice in the 
proceedings under which the sale was had, at which such person 
may have purchased (s. 8). At the same time, in onier to provide 
for full publicity, provision was made for posting an additional 
notice, namely, at the suMivisional kachahri, within the juris- 
diction of which the estate or some portion of it is situate (s. 7), 

§ 150. — It will appear from the preceding account that the 
law now operative for the realiftition of arrears of land revenue 
and of demands recoverable as arrears of land revenue in the 
Lower Provinces of Bengal is contained in the two Acts XI of 
1859 and VII (B.G,) of 1 868.1 The general opinion of the 


* As amended by Act II (B.C.) of 1871, 
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Revenue Authorities is that this law is in a sufficiently satisfac- 
tory state. In paragi'aph 1 1 6 of the Memorandum on the Revenue 
AdministreUion of the Lower Provinces of Bengal ^ the Board of 
Revenue say : — “ There can be no manner of doubt that, on the 
wdiole, the working of the present Sale Law Inis boon most 
beneficial and satisfactory’, and that, except wljcro experience may 
have proved the necessity for some slight amendment in its minor 
details, it would bo most inexpedient to alter a law witli which 
the people have become thoroughly acujnainted, and under which 
the Government revenue is realized without opjiression and with 
but very rare instances of individual hardsliip, and these, t(H), 
such as in the majority of cases the local authorities have the 
power to remedy.” In rejdy to the question — “ Do sales usually 
occur in consequence of inability on the {lart of ])roprietors to 
pay the Goveniment demand, or are they purposcjly brought 
about to give jmrehasers a good title commissioners of 
Divisions were generally of opinion that sales now rarely take 
place owing to the inability of ])roprietors to ])ay, the only 
exceptions being cases in which the estate, or a large jiortion of 
it, may have diluviated. Owing to the security of tlie title 
obtained by a purchaser at a (iovernment sale, higher prices ar® 
given for land so purchased th.an for land bought by private 
contract,^ and hence occasionally persons ivlio, from extravagance 
or other cause, arc foree<l, or who have resolved, to ]>art with an 
estate, purposely let it fall into arrear that it may be sold to the 
best advantage at a (iovernment sale. ^Fhe arrear of revenuo 
being deducted, tlie proprietor gets the balance, w’itliout any of 
the trouble or exocnse inseparably connected with a private 
conveyance, which has to be registered.^ 

8 151. — It 18 also the general opinion that sales do not now 
practically cause much hardship to under-tenants who arc not, 
as a rule, interfered witli under the law, recourse being had in 


* Apart from the ordinary flaws in title, it is no uncommon tiling in 
India for the same land to be deliberatedy and fraiiduhjntly inorfcguge<l 
two or three times over, the previous incumbrance being always concealed 
from persons who are subsequently induced to lend money on the security 
of the same property. The bcnanii system is another source of fraud. 
Even when there has been no main jjtdcH before the sale, the purchaser 
is not altogether safe, for the seller is not unlikely to endeavour to get 
back the land through some relation or third party by means of a pre* 
tended p^’evious conveyance forged and antedated for the purpose. 

* It may be observed that the only {lersons who can safely resort to 
this way of getting the best price for their property, are persons not 
indebted under decrees. In the case of persons so indebted, the surplus 
proceeds would be sure to be attached- in the Collector's hands in execu- 
tion of the decrees. 
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most cases to the provisions of the Rent Law to obtain an 
enhancement of rent, where tenures may have been held, prior 
to sale, at inadequate rents. ^ The Board of Revenue also consider 
that few sales are now attributable to fraud and chicanery 
practised by agents at the expense of their principals. In order 
to show how far their conclusions on these points are borne out 
by statistics, they refer to the results of the ten years from 1862 
to 1872. The average number of estates on the revenue roll 
during that period was 219,408, and the average annual number 
of sales of whole estates during the same period was 686. The 
average annual proportion of sales to estates was therefore *312 
per cent. only. 

§ 152. — Another argument in favor of the existing law is 
drawn from Orissa, where, up to 1853, the dastak system was in 
force, and was found extremely unsuccessful in its operation. 
The introduction of the Sale Law^ brought results wholly satisfac- 
tory to the people, and after the first year or two, when they 
became thoroughly conversant with the law and its requirement^ 
sales became very infrequent, and it is believed that few have 
since occurred, except where proprietors have intentionally 
allowed their estates to fall into arrear for the express purpose 
of bringing them to sale. “ There a{)pears, then,” it is said in 
conclusion, to be no reason for any material alteration in the 
existing law. It works well, both for the interests of Government 
and of the proprietors. No serious complaints have been made 
against it. It is well knowui to, and accepted by, the people ; 
and no other system of enforcement of the Government demands 
would probably be found so beneficial or so acceptable to all 
parties concerned.” 

§ 153. — The Province of Benares was, as we have already seen, 
finally vested in the Company in 1775, ten years after the acqui- 
sition of Bengal, Bahdr and Orissa. A sanad and patta were 
granted to Rdjd Cheit Singh on the 15th April 1776, by which 
his former riglits were confirmed to him on condition of his 
paying an annual tribute of 22,66,180 sicca rupees at Benares, 
or 22,21,745, if paid at Calcutta. When Cheit Singh, unable or 
unwilling to pay the fine of fifty lakhs imposed on him by 
Mr. Hastings, was expelled in 1781, a patta was granted to his 
successor Rdja Mehipnaraiiij by which the zemindari was con- 
firmed to him at an annual jama of 4,000,000 Benares sicca 
rupees exclusive of jagirs and pensions. Up to 1791, the Resident 
stationed with the Raja had not interfered in the internal 


‘ My own experience, drawn from the Civil Courts, leads to the same 
oouclusiou. 
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management of the zemindari : but, as Mehipnarain’s age dis- 
qualified him for personal superintendence, the administration of 
the revenue came now to a certain extent under the control of 
the Resident In 1787, in order to correct abuses, this ofi&cor 
was entrusted with fuller control over the collections and settle- 
ment Finally, on the 27th October 1794, an agreement was 
entered into between the Raja Mehipiiarain and the Resident 
Mr. Duncan on the part of the Comj)any, by which the system 
established in the Provinces of I3ongal, Bahar, and Orissa in 1793 
w^as to be introduced into the Province of licnares ; and this was 
effected by Regulation I of 1795, which contains the conditions 
of the Permanent Settlement for this Province.^ 

§ 154. — The Ceded and Conquered Provinces were at first 
termed The Upper Provinces by way of distinction from The 
Lower Provinces of l^ngal, Bahar, and Orissa, and the inter- 
mediate Province of Benares. An account has already been 
given of the territories which constituted these provinces and of 
the time and manner of their acquisition. 4'ho territory ceded 
by the Nawab Vizier in November 1801 was placed under a Lieute- 
nant-Governor (the Hcn’blo Henry Wellesley) and a Board of 
Commissioners, wdio were entrusted with the settlement of the 
revenue and the formation of a temporary scheme of internal 
administration, until sufficient information couhl bo acquired to 
form the basis of a more permanent system. The Com]>any*B 
servants stationed in the districts exercised the united powers of 
Magistrates, Collectors and Judges ; and, in addition to these 
duties, endeavoured to collect detailed information concerning 
the country placed under their care. The ('oramissionors dis- 
charged the functions of Judges of appeal and circuit, and also 
assisted the Lieutenant-Govenior and the (Jovcnior-General in 
Council in preparing Regulations adapted to the condition and 
requirements of the new provinces. This plan of administra- 
tion continued until the beginning of 1803, when, a settlement of 
the land revenue having been concluded for a terra of three 
years, the Lieutenant-Governor resigned his office and the provi- 
sional Board was dissolved. 

§ 155. — The system introduced into the Lower Provinces by 
Cornwallis in 1793, and which is generally identified 
with his name, had been made the subject of the highest com* 
meudation, while experience had not yet disclosed these defects 
which subsequent time has brought to light. It was therefore 


In section 2 of this Hegnlation and in Ilegalation II of 1705 will be 
mnnd an account of what was done in the way of settlement. &c. in the 
Province of Benares before the assessment was fixed in perpetuity. , 
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decided to introduce this system into the Ceded Provinces of 
Oudh with such modifications as the information collected in the 
short space of a year and a few months showed to be advisable. 
Accordingly, on the 24th March 1803, a set of Regulations was 
passed for the provinces ceded by the Nawab Vizier, which 
consisted of the Regulations already passed for Bengal, Baliar, 
and Orissa, with slight alterations and additions,^ and which 
incorporated and confirmed^ a proclamation issued by the Lieute- 
nant-Governor and Board of Commissioners on the 14th July 
1802. This proclamation had notified to the Zemindars, Taluq- 
dars and others concerned, that, at the commencement of the 
Fasli year 1210, a settlement would bo concluded for a period 
of three years ; that, at the expiry of this period, a second settle- 
ment would be made for a like term at a jama formed by adding 
the jama of the first settlement two-thirds of the difference 
between such jama and the actual yearly firoduce of the land at 
the time of the cx]»iry of the first settlement that, at the end 
of these two triennial jieriods, a further settlement would be 
formed for four years at a jama formed by adding to the jama of 
the second period three-fiairths of the net increase of revenue 
fiuring any one year of that period ; that, at the close of the ten 
years comprised in these three ])eriods, a permanent settlement 
would bo conclude<l for sucli lands as should bo in a sufficiently 
improved state of cultivation to warrant the measure, on such terms 
as (fOvernment might deem fair and equitable. The promise 
thus held out of a jiermaneiit settlement to be concluded at the 
expiry of an experimental period of equal length with that pre- 
viously adapted for Bengal, Bahiir and Orissa was made without 
any reservation as to the subsequent approval of the Court of 
Directors. 

§ 1.^)6. — The Regulations made for the Ceded Provinces were 
in 1804-1805'* extended to the Conquered Provinces and to the 
territory in Biindlekund ceded by tlie Peiswa, and a plan of 
settlement precisely similar was notified in a proclamation con- 
taained in Regulation IX of 1805 jiassed on the 11th July of that 


* A glance over the Titles of the Regulations of 1803 in the Chrono* 
logical Table will show the general similitude between the two sets of 
Hegnlations 

• See section 20 of Regulation XXV of 1803 and section 63 of Begnla- 
tion XXVII of 1803. 

• In consequence of a severe drought which prevailed in the Fasli 
year 181 1, this increase of assessment was not exacted — See sections 1 
and 2 of Regulation Y of 1805. 

* the Regnlatioas of these years, more especially Eegnlatioii VIII 
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year. The oversight in promising a permanent settlement 
without reference to the Court of Directors was corrected by 
section 5, Regulation X of 1807, by which proprietors wore 
informed that the jama assessed on their estates in the last year 
uf the settlement immediately ensuing the then existing settle- 
ment would remain fixed for ever, if they were willing to engage 
for the payment of the public revenue on those terms, and if the 
arrangement received the sanction of the Honorable the Court 
of Directors This sanction was however withheld, as, before 
the time came from which the settlement was to become j>erma- 
nent, the very strongest reasons had arisen for doubting the 
expediency of settling the revenue in ])erj)ctiiity in the then 
condition of the country and upon the information then available. 

§ 157. — When the second (d* the triennial periods was drawing 
to a close, and it became necessary to arrange for the (piartennial 
settlement of the provinces ceded by tbe Nawab Vizier, it W'aa 
naturally consi<lored to be a matter of the first imnortanco that 
this settlement, which was intendetl to bo perpetual, should bo made 
upon the most accurate and reliable materials. I’lio Hoard of 
Uevenue at Calcutta, who bad charge of the Ucveiiue Aduiinistra- 
1 ion of tlie Ujipor IVovinces from the dissolution of Mr. Welles- 
ley’s Govenmieiit, w'as too remote to exercise an crticicnt control 
and supermtciidenco It was therefore resolved to create a 
Special Commission fur the settlement of these provinces; and 
two Commissioners, one a member of the Board of Revenue and 
the other a (>ivil Servant of experience,^ w’cro accordingly 
appointed and vested witli all the duties, ])Owers and authority 
previously exercised by the Boani of Revenue.^ The primary 
object of this Board of Commissioners w^as the superintendence 
of the quartennial settlement of the provinces ceded by the 
Naw^ab Vizier, and of the second triennial settlement of the 
Conquei’ed Provinces and Ihindlckund ; and it was at first intend- 
ed that the Commission should cease to exist as soon as this 
work was completed. In less than two years after, The Board 
of Conimissione?'8 in the Upper Provinces was however declared 
to be permanent by Regulation I of 1809, and was further vested 
with the administration of the laud revenue in the Province of 
Benares. 

§ 158. — The Commissioners, after being engaged about a 
year in collecting information, submitted a report dated the 
13th April 1808, in which, having dwelt upon the large 

* The Commissioners appointed were Messrs. Cox and Tucker. 

* Sections I to 4 of Regulation X of 1807. A Secretary, an accountant, 
and a competent staff of native officers were attached to the Board. 
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quantity of arable land (one-fourth) still uncultivated, the 
insufficient knowledge of the then state of the country or of its 
means of future improvemeut, the sparseness of the population, 
the want of capital necessary in order to make improvements, the 
absence of commerce, the illegal alienations of revenue-paying 
lands, the numerous disputes as to the projirietary rights, the 
small acquaintance of the people with the English system, and 
other facts, they submitted it as their deliberate and unqualified 
opinion that a permanent settlement of the Ceded and Conquered 
Provinces was at that moment unseasonable. The Court of 
Directors being made aware of this report, to the recommendations 
contained in which the Indian Government were wholly opposed, 
informed the Governor-General in their final dispatch^ upon the 
subject, that they had come to the conclusion that a perpetual 
settlement of these provinces w'ould then be premature, as being 
likely to result in a large ultimate sacrifice of revenue. Whether 
such a measure would be eligible at a future period, and if so, 
with what modifications, were questions which tliey left for future 
discussion. At the same time they directed that no settlement 
should bo made for a longer period than five years. 

§ 159. — Upon receipt of these instructions, the absolute 
promise of a permanent settlement^ was rescinded but the 
rule, that, at the close of ten years comprised in the two tricnniel 
and one quartennial periods, a permanent settlement would be 
concluded for mich lands as might be in a sufficiently improved 
State of cnltivaium to warrant the measure, on such terms as Govern- 
ment should deem fair and efiuitable, w as declared to be in full 
force and effect.'* The Board of Commissioners were accordingly 
required to ascertain what estates w^ero in a state of cultivation 
to w^arrant the conclusion of a pennaneut settlement, and also to 


* General letter of the 27th November 1811. The Commissioners, 
aware of the views of the Indian Govornruent in favor of an immediate 
permanent settlement, proved the strength of their convictions and the 
sincerity of their opinions by resigning rather than be instruments of 
measures, which their judgment, fouud^ on local observation, could not 
approve. 

* As contained in section 5, Regulation X of 1807. 

»By sectiom 2, Regulation IX of 1812, for the Ceded Provinces ; and 
section 2. Regulation X of 1812, for the Conquered Provinces and 
Bnndlekund. 

‘By section 3. Regulation IX of 1812, for the Coded Provinces; and 
section 3. Regulation X of 1812 for the Conquered Provinces and Bundle- 
kund. The rule itself is conta'*^^d, for the former in clause 4, section 29, 
Regulation XXV of 1803, and •^^^'ause 2, section 53, Regulation XXVII 
of 1803 ; and for the latter ic 'in 7. Regulation IX of 1805, and in 
clause 6, section 4, Regulation ^ 1805. 
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flubinit a report specifying the estates which did not appear to l>e 
in a sufficiently improved state of cultivation to admit of the 
conclusion of a permanent settlement without a sacrifice of 
those resources wliicli might thereafter be derived from them 
for the exigencies of Government.^ In the case of estates of 
the former class, it was declared that a revision would be made 
of the jama on the principle of leaving to the proprietors a net 
income of ten ]>cr cent, thereupon, exclusive of charges of 
collection, and the assessment so made, ^\ould, after apjiroval by 
the Goveruor-fJeneriil in Gouncil,® remain fixed for ever. 

§ 100. — When the Iloard of Onnrnissioners proceedo<i to enquire 
what estates were in a suificiently advanced state of cultivation 
to warrant the conclusion of a ])ermanent settlement, the first 
(question wliich hsid to ho determined was, what w'as the precise 
point of improvement which should he accepted as sutheiont to 
w’arrant the measure, and they accordingly applied (4th Septem- 
ber, 1812) for specific instructions, suggesting that the scale of 
waste land which sluiuld exclude from a permanent settlement 
ought not to vary more th.an from one-third to one-fourth. This 
proposition was generally ajiproved. The (V>urt of Directors, 
iiowever, subsequently noticed^ that this point w'as not determined 
in the Regulations, and could not he determined by any prosjiec- 
tive Regulation, that tlic* question was left completely ojien for 
the future exercise of the discretion of Govcniment, and that “ it 
w'as for the constituted authorities at home, aided by the informa- 
tion transmitted from India, to decide whether the land was or 
was not in such a state as to warrant a measure irrevocable in 
its nature and involving so materially, not only the financial 
interests of the (Joveriiment, but the w^elfaro and prosperity of 
those living under its protection.” The resolution of the Court 
of Directors that no settlement should become jicrmaneiit until 
it had received their sanction, and their intimated intention of 
not giving such sanction except upon the very fullest information,^ 
were an effectual check upon anything like precipitancy on the 
part of the aiitlioritics in India. Indeed a considerable time was 
sufiTered to elapse before any active steps w^ere taken to obtain 


' Sections 4 and o of Regulation IX of 1812, and sections 4 and 5 of 
Regulation X of 1812. 

* This was going beyond the authority given hy the Court of Directors, 
who, in their letter of Ist February 1811, order^ that “no settlement 
shall be declared permanent till the whole proceedings preparatory to it 
have been submitted to ns, and till your resolutions upon these proceed- 
ings have received sanction and concurrence.” 

* Dispatches of 16th March 1813 and 17Ui March 1815, 

* See antej p. 85. 
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that extended information which would enable the Government of 
India to submit their propositions in a complete shape to the 
Home Authorities. This was due in the first place to the difficulty 
i>f deciding what measure were to be adopted in order to collect 
the required information ; and, secondly, to press of work arising 
from the necessity of making a new settlement^ at the close of 
the decennial period, which terminated in the Ceded Provinces 
with the Fasli year 1219 (1811-12), and in the Conquered 
Provinces and Bundlekund with the Fiislf year 1222 (1814-15). 

§ IGl. — On the expiry of the decennial period in the Ceded Pro- 
vinces, a settlement was made for a period of five years, from 1220 
to 1224 inclusive (1^12-13 to 181G-17), and was subsequently 
continued^ for a further period of five years, i.e, 1225 to 1229 
inclusive (1817-18 to 1821-22). Similarly, on the expiry of the 
decennial period in the (conquered Provinces and Bundlekund, a 
settlement was made for five years, 1223 to 1227 (1815-lG to 
1820 21 ), and extended^ for a further similar period — 1228 to 
1232 (1820-21 to 182r)-2G). A considerable amount of informa- 
tion had been obtained in making these settlements, and during 
the period of their operation the (.Collectors had acquired a further 
and most valuable knowledge of their districts. No systematic 
plan had, however, been laid down for conducting the operations 
necessary to settle the questions ])reliminary to a permanent set- 
tlement, and at the end of 1818 almost nothing had l^ecn done 
towards fulfilling tim promises held out then for thirteen years.^ 

‘ If, as was originally intended by the Indian Government, the settle- 
ment of the quartonnial period had become permanent, no new' settle- 
ment would have been necessary. The orders of the Court of Directors 
arrived just before the expiration of the quartennial perio<i in the Ceded 
Provinces. On its expiration some of the zemindars were left without 
engagements, it being impossible to arrange the terms of a fresh settle- 
ment in time. 

* See Regulation XVI of 1816. 

* See Regulation IX of 1818, 

* The Board of Commissioners, in their Report of the 27th October 1818, 
strongly advocated that the benefits of a permanent settlement be no 
longer withheld from the Ceded and Conquered Provinces ; but they did 
not suggest any tangible mode of obtaining the information which the 
Court of Directors required as preliminary to their sanction. They con- 
sidered a minute professional survey not to be feasible, owing to the 
length of time required for its completion, the data for this conclusion 
being derived from the performances of a Lieutenant Gerard, who had 
been appointed surveyor under the Board and employed in the Deyra 
Dun. They therefore recommended that the Collectors should ascertain 
cursorily the comparative state of the improvement of the villages, and 
that all villages should be declared permanently assessed, in which the 
Colleotor, on this cursory survey, should be of opinion that the reclaim^ 
able land not in cultivation did not bear a greater proportion than one- 
fourth to the cultivated laud. 
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The Board of Commissioners had expressed their doubts as to the 
accuracy of the materials upon which the settlement of Cawnpore 
(1220 to 1224) had been made ; and notwithstanding that the 
land fit for cultivation, but uncultivated, was generally less than 
one-fifth, the Government resolved, and the Court of Directors 
confirmed the resolution, that the settlement should not l>e made 
permanent. The same principle was followed with respect to 
Bareilly, Shabjahjinpore and other districts. The second of the 
quinquennial periods of settlement of the Ceded Provinces was 
now drawing to a close, and it became necessary to provide for 
making a new settlenicut, as the settlement already made was 
not to be perpetual in any of tlie districts. 

§ 162. — In this state of affairs Mr. Holt Mackenzie, the Secre- 
tary to the Board of (commissioners, wrote his very able “ Memo- 
randum regarding the past settlemeids of the Ceded and Conquered 
Provinces with hads of a plan for the Permanent Settlement of 
those Provincesf^ which, it was at once acknowl(‘dged, suggested 
an apparently practical plan of }>roceeding. hiffect was finally 
given to his suggestions by llegulatiou VII of 1822, which 
declared the principles according to which the settlement of the 
Land Revenue in tlie Ceded and (k)n([uercd Provinces, including 
Cuttack, Puttaspore and its Dependencies, was to be thereafter 
made,* In order to allow* time for operations under the Regu- 
lation, the settlements of the Ceded Provinccjs and of (Uittack, 
which were about to exjiire, w'cre continued in force for a further 
period of five years and, two years afterwards, the settlement 


* Dated 1st July 1819. For the suggestions, &c., therein contained, see 

p. 56, note. 

* See Title and Preamble. 

* Clauses 1 and 2 of section 2. This carried the settlomcnt down to 
the end of 12.34 (1826-27). It may bo convenient to notice here the set- 
tlement history of Cuttack, which, though territorially a part of the 
Iiower Provinces, is connected, so far as this history is concerned, "with 
the Upper Provinces. This province was ceded to the Bast India Com- 
pany. as we have seen, in January 1801 ; and it was then placed under 
the management of two Coramissioners. who took immediate steps for 
securing the rights of the landholders in the Morinlhandi lands, which, by 
established usage, were con^dered responsible for the revenue assessed 
thereupon, and were held subject to this usage. On the 15th September 
1804, a proclamation was issued to the effect that a settlement would first 
be made for a period of one year (1212): that, at the end of 1212, a 
settlement would be made for three years (1213-14-15) at a jama formed 
upon a just and moderate consideration of the receipts of 1212 and for- 
mer years : that, at the expiry of this triennial period, a further settle- 
ment would be made for a period of fovr years at a jama obtained by 
adding to the annual rent of the preceding term two- thirds of the net 
iporeaiie of any one year of such term : that, at the expiry of this quar- 

10 
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of the Conquered Provinces and of Bundlekund, vrhich was 
then on the point of expiring, was extended for a further similar 


tennial period, a further settlement would be made for a period of three 
years at a jama obtained by adding to the annual rent of the preceding 
term three-fourths of the net increase of any one year of such term : and 
that, at the expiration of these four settlements including a period of 
eleven years {i.e. to end of 1222), a permanent settlement would be con- 
cluded for evLvh lands as were in a safHcAenthj ‘improved state of cultiva- 
turn to warrant the measure, on sveh terms as Government should deem 
fair and equitable. This proclamation was incorporated m Regulation 
XII of 1805, which recites the measures taken by the Board of Commis- 
sioners aud provides generally for the settlement of the province. The 
rule that the jama of the last year of the quartennial settlement should 
become perpetual was extended to Cuttack by section fi, Regulation X of 
1807, but was agaiu rescinded by section 2, Regulation VI of 1808. which 
Regulation enacted that, instead of a quartennial settlement, a settlement 
should be made for one year (1210). and then afresh s<*ttlement for three 
years (1217-18-19) and that the jama of 1219 should be fixed for ever, if the 
Court of Diveeforsqare their sanefion. By the same Regulation a Special 
Cominissiou was created for superintending the settlement, which, on the 
completion of this work, was abolished by Regulation IV of 1810. and the 
powers of the Commissioner transferred to the Board of Revenue. The 
orders of the Court of Directors lieuig opposed to the perpetuity of the 
settlement, section 2. Regulation X of 1812, rescindeil the absolute promise 
of a peniiauent settlement contained in sections 5 and 0 of Regulation X 
of 1807 • but section :} of the same Regulation declared to be in full force 
the rule that, at the expiration of 1222 a permanent settlement would be 
concluded for such lands ns might be in a snftieientiy improved state of 
cultivation to warrant the measuie. The Board of Revenue were directed 
by section 5 (see .supra) to submit the necessary report. A further 
change was made by Regulation 1 of 181.3, whudi directed a settlement for 
one year tl220), then a settlement for two years (1221-22). at the expiry 
of which the Boaid were to conform to the ]no visions of section 5, Regu- 
lation X of 1812. Th(' Ucjuirt of the Board as to what lands wore aud 
were not in a state of cultivation to warrant a permanent settlement 
was not liowever sent in, and Regulation III of 1815. reciting that 
unavoidable delay had occurred in providing for the revision of the settle- 
ment, continued the exifstiiig arrangement till the end of 1223. Regu- 
lation VI of 181(5. reciting that the information acquired by Govern- 
ment respecting the limits and prwluce of estates was too imperfect to 
afford grounds for the adjustment of a perpetual assessment, declared 
that the existing stttlenKint should remain in force for a further period of 
three years, i.e. to the end of 1220. Disturbances, due in a great measure 
to the operation of the Sale Law, now took place, and a Special Commis- 
sioner was appointed by Regulation V of 1818, and was vested with the 
powers of the Board of Kevenue as well as with judicial powers for the 
administration of civil aud criminal justice. Regulation XIII of 1818 
extended the setflemcnt for a further period of three years, to the end of 
1229, iu order to *• afford due time to the revenue officers to collect the 
materials necessary for the formation of a settlement on proper prin- 
ciples.” The materials were not however collected, and clause 2, 
section 2 of Regulation VII of 1822, extended the settlement for five 
years, to the end of 1234, Act VI of 1837 declared the then existing 
settlement in force until a new settlement shonld be completed and 
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period.^ In 1826 it was found necessary to extend the settlement 
of the Ceded Provinces for a further period of five years — to the 
end of 1229 (1831-32) — “ until a careful revision of the settlement 
can be completed ” — and this was accordingly done by section 2, 
Regulation II of 1826. 

§ 163. — No effectual progress was however made in carrying 
out the inquiries contemplated by Regulation Vll of 1822; and, 
when Lord William Beiitiuck arrived in (\ileutta, and assumed 
the office of Governor-Ceneral (4tli July, 1828), little or nothing 
had been done towards accomplishing the object with which this 
Regulation had been passed six years before. It was said that 
the successful working of the enactment would entail an amount 
of labour for which Collectors could not ])ossibly find leisure 
amidst the press of other duties ; and that tlie detailed inquiries^ 
required by its provisions would take a century for their comple- 
tion. There can bo no doubt that tlie W(nk set to be performed 
was wholly beyond the powers of tlie agency available for its 
performance ; and the utter hopelessness of bringing any portion 
of it to a conclusion deterred even the most energetic fn>m making 
a commencement, l^ord William IJentinck applied himself to the 
subject, and, after mastering its details in personal consultation^ 
with the lieveuuc Oilicers, endeavoured to dt'viso a remedy for 
the undoubted misehu'f caused by the doubt and uncertainty 
resulting from the non-fulfilment of [innnises so often repeated. 

§ 164. — The remedy devised was twofold — to lessen the diffi* 
culty and detail of the inquiries to be made in order to settle- 
ment ; and to increase the agency available for making tliese 
inquiries. This twofold remedy \\as iiKiorjiurated in Regula- 
tion IX of 1833, section 2 of which repealed so much of Regula- 
tion VII of 1822 as prescribed that the amount of jama to he 
demanded from any inahal should be calculated on cm ascertain- 
ment of the quantity and vidatof actual produce^ or cai a coynparutm 
between the cost of production and value of produce,'^ The rojieal 


confirmed. The settlement so complete*! and confirmed extondeil to tlie 
end of 1274. Before its expiry. Act X (B (" ) of I SOT was j)aHsed. which 
continued such settlement for a further peiiod of thn'iif tfrarH, t r to the 
end of 1304. The province of Cutytack (which includes the Distiictn 
of Cuttack. Puri and Balasore) lias not therefore been as yet permanently 
settled, and is not likely to bo so until the close of the present century. 

' By section 2 of liegulation IX of 1S24. The extension was to the 
end of 1237. 

* See ante, § 42. 

* Daring a tour of the North-Western Provinces ma<]e some two years 
after his arrival. 

* When the Indigo Planters of Nuddea and Jesiwire called the provi- 
sions of the Enhauoemeot Law into active operation (see antet § 63) it 
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Thirty Yearn* Settlement of 


of this single provision removed an enormous amount 
not compensated by the satisfactory nature of the resultij^ 
able therefrom. The third section gave an almost 

of instant relief by repealing so much of Regulation VI 

as prescribed that the judicial investigation into and d€v, > > 
questions of disputed private claims should be conductea^'^^b^ ^ 
taueously with the ascertainment of, and determination o 
amount of the Govemnicnt demand. Settlement Officers ’ 
thus enabled to give their full time and attention to the ass®’ 
raent of the land revenue, leaving these questions of dispute 
right for subsequent decision.^ The increase of agency availab. 
for settlement work was eftbeted by creating the office of Depot} 
CollecTor, which was declared open to Natives of India of any 
class or religious persuasion.^ Deputy Collectors were to be 
subordinate to the Collt'ctor under whom they might be placed, 
and were required to perform all duties assigned to them by that 
functionary, who was empo\\ered to employ them in settlement 
duties, in the siiperinteiuU'nco of the (iovernmeiit Khas Mahals, 
and generally in tlic transaction of any other part of the duties 
of a Collector.^ 

§ Kif). — A practicable task being now presented to the Revenue 
Officers of (lovernmcnt as the result of these changes, settlement 
work was recommenced with fresh zeal and made real progress 
under the auspices of Mr. Robert Ihrd. In order to avoid the 
injurious coiisoquences of teinj)orary settlements of short dura- 
tion, and to allow ample time ft)r the collection of full materials 
for future decision, it wais now detennined to make a settlement 
for a period of tliirty years. The asfsessment of the North* 


was attempted to cnleulate the niarjrin for rent in this way, and the 
Author amongst others made the experiment. 'I’he result in a large 
number of cases was identical. The native evidence on the one side 
went to show the most remarkable profits, wliile that on tbe other side 
(if believed) proved that the laiyats invariably cultivated at a loss. 
How poisons without capital were able to meet this los.s year after year 
was not very obvious, and did not appaiently strike the witnesses or 
those who called tliem, as requiring explanation. To draw an average 
between such oppo.site statements was a work which could only be done 
by guess, judicial determination finding no place for its operation. 

* It will be remembered that the old settlements so often renewed were 
now on the point of expiring : and the work of reassessment was there- 
fore most urgent, 

* It has been usual to consider Lord William Bentinck as the inangti- 
rator of the introduction of natives to honourable employment in the 
public service. It is proper, however, to bear in mind, that natives had 
been employed for many years before this in the Subordinate Judicial 
Service. 

* Sections 20, 21 of Begolation IX of 1833— se^ Uieee and the 
Ing sections. 
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resolved to sanction a Permanent Settlement of the land revenae 
throughout India, to be introduced gradually into all districts or 

This important dispatch is too long to reproduce the whole of it here, 
but the following paragraphs will show some of the most important 
reasons taken into consideration by the Home Gorernment : — 

** The land revenue of India, as of all eastern countries, is less to be 
regarded as a tax on the landowiieis than as the result of a kind of joint 
ownership in the soil or its produce, under which the latter is divid^. in 
unequal and generally undefined proportions, between the ostensible 
proprietors and the State. It is not only just but necessary for the 
security of the Jandownor that the roMpective shares in the produce 
should, at any given period, or for specified teims, be strictly limited and 
defined. 'I'lie increase of population, the improvement of communica- 
tions. and the nccumnlation of wealth have a tendeney to increase the 
exUuit of cultivation and the value of the net produce or reut, and the 
Government may lightly claim to jiarticipate in those advantages which 
accrue from the general iirogress of society. Tliis has hitherto been 
efFecteil by means of ])eiiodical adjustments of the share, or at least of its 
value in money, wliioli belongs to the State 

“ Jiy many jiersons groat advantages have been anticipated from what 
is usually calk'd a Permanent Settlement, that is. by the Stat-e fixing, 
once and for ever, tin* demand on the produce* of the laud, and foregoing 
all prospect of any future increase from that source. It has been urged 
that not only would a general feeling of contentment be diffused among 
the landholders, but that they would thereby become attaelied. by the 
strongest ties of personal interest, to the Government by which that per- 
manenev is guaranteed. Ibis further alleged that by this means only 
can Huffioient indiiccsmeut be alforded to the projirietois to lay out capital 
on the land, and to iutro<luce improvements by which the wealth and 

prosperity of the country would be inci eased 

Uvi' Mnjvxfya (jorrrnmntf ( tifrrfnht no dovhf of the politival advnvtageM 
wh\ch n'ould attend n Pvnuanont !>e1demf'nt The seem ity. and it may 
almost bo said, tlui absolute creation of propeity in the .‘'Oil which will 
flow from limitation inpeipetuity of the demands of the State on the 
owners of land, can not fail to stimulate or eonfiim their sentiments of 
attachment and loyalty to the Government by whom so great a boon has 
been conceded, and on whose existonce its permanency will depend. . . 

It must also he rerneinhered that all reTiMonx of a^xexianent, although 
occurting onhj at niTerrals oj Unrig geaix. nererthclefat demand, for a con- 
Mcrahle time j}rerHnii< to then' (j'jt ’naiion. much of the attention of the 
most experienced ('ivil Oflicers, w'hose sei vices can be ill spared from 
their regular administrative duties Under the best arrangements the 
operation cannot fail to be haraa.‘*ing. vexations, and, j)erhap8, even 
oppressive to the people affected by it Tlie work can only be accom- 
plished by the ai<i of largo establi'^bments or Native Ministerial Officers, 
who must, of necessity, have great opportunities for peculation, extor- 
tion, and abuse of power Moreover, as the period for resf fitlement 
approaches, the agricultural classes, with the view of evading a true 
estimate of the actual value of their lands, oontraettheir cultivation, cease 
to grow the most profitable crops, and allow wells and watercourses to fall 
into decay. These practices are certainly more detrimental to themselves 
than to the Government, but there can be no question that they prevail 
extensively. The remedy for these evils, the needless occupatio?\:€f the 
valuable time of the Publio Officers employed in the revision, thtT extor* 
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parts of districts in which no considerable increase was to be 
expected in the land revenue, and where its equitable apportion- 
ment had been or might thereafter be satisfactorily ascertained. 
It was pointed out that a full, fair and equable rent must first be 
imposed on all lauds under temporary settlement, and that the 
preliminary step of a revision was necessary in order to ensure 
accurate results. The Government of India were at the same 
time reminded that whenever a Permanent Settlement was made 
directly with individuals or communities for estates in which 
other persons possessed subordinate rights and interests, these 
rights and interests should be guarded with the greatest care, so 
as to avoid the errors acknowledged to have been committed in 
respect to the Permanent Settlement of Pengal. 

§ 167. — There was a general consensus of opinion that, 
with one or two exceptions, the districts in the Is(.»rth-\Vesteru 
Provinces in whole or in ])art fulfilled the conditions enti- 
tling to a Permanent Settlement upon the ])rineiples laid 
down by the Home Govoinuicnt. It was determined, there- 
fore, in accordance wnth the instructions given for carrying 
those principles into effect, that, as the term of the tliirty years* 
settlement in eacli district drew to a close, tlic opportunity should 
be taken of revising the assessment finally with a view' to its 


tion of the subordinate officials, and the loss of wealth to the community 
from the deter oration of cultivation, lies m a Permanent Settlement of 
the land revenue. 

*• The course of events which has been anticipakid is, indeed, only that 
which has takdi place in every civilized country. Experience hIiowh that 
iti their early itages nations derived almost the whole of their public 
resources in a direct manner from the ])rodnce of tlie soil, but that, as 
they grew in wealth and civdization, the basis of taxation has been 
changed, and tiie revenue has been in a great degree derived indirectly 
by means of inijmsts on articles which the increasing means of the people, 
consequent on a state of security and prosperity, liave enabled them to 
consume in greater abundance. I am aware that it has been stated as 
an objection t( promoting such a course of things in India that, in most 
European conitries, the iwivantages of this change have been mainly 
appropriated ly the large lan<iowners ; but it must be remembered that 
in India, and tspeciallyin the districts under rai^atwarl settlement, the 
great bulk of the agricultural populathm are the prtq>riek>r8. subject 
only to the payment of the assessment, of the lands which they till ; and 
that, consequently, the benefit of a Permanent Settlement would be 
enjoyed, not ly a narrow and limited class, but by the majority of the 
people, 

** The appehension of a possible fall in the relative value of money 
which has bem previously noticed, though deserving consideration, does 
not seem to Her Majesty’s Government to be of sufficient moment to 
influence theT judgment to any material extent in disposing of this 
important qmstion.” 
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being declared permanent for ever.^ There were two classes of 
districts in respect of which no difficulty was felt by those charged 
with the duty of putting the broad rule iu operation. Districts 
in which the estates were so fairly cultivated and their resources 
so fully developed as to warrant the immediate introduction of a 
Permanent Settlement were, as a matter of course, to be admitted 
to the benefit of the measure, which was on the other hand to be 
refused to districts in which agriculture was backward, population 
scanty, and rent not fully developed. There was, however, a 
third class wdiosc condition w’as intermediate between these, con- 
sisting, that is, of districts in which a large number of estates 
were sufficiently cultivated to justify the introduction of a Per- 
manent Settlement, but which at the same time contained also a 
considerable proportion of estates with resources imperfectly 
developed and which could not therefore be permanently settled 
on their existing assets w'ithout entailing a prospective loss to the 
State. 2 A difficulty was felt as to tlie course to be pursued in 
dealing with this class. 

§ 1G8. — It was proposed by the (lOvernor-General to pave th( 
way for the introduction of a Permanent Settlement of suet 
districts by fixing at the time of making a thirty years’ settle 
ment, firsts the amount of assessment jiayable during such settle 
mciit ; and secondh/^ a further sum calculated upon a suppose! 
development of resources which, if the proprietor were willing 
he migiit, at tlic expiry of the thirty years’ settlement, accept 8 
the maximum amount demandable by the Government. He 
Majesty’s Govcrninent, remarking® that this proposal, while 
failed altogether to bind the landholder, imposed a distant *\x 
possibly an inconvenient and improvident obligation on tbie Sta 
were not however prepared to give their sanction Ao any sett 
ment in perpetuity which was based not on the existing assets 
the estates to which it is to be applied, but on i prospecti 
estimate of their future capabilities. They declared t leir readin 
to authorize an immediate settlement in perpetuity, ifter revisi 
for all estvatea in which the actual cultivation amoun ed to ' 
cent, of the cultivable area ; but they directed t a 
estates, in which the cultivation is so backward, a ad thi 
development of their resources so uncertain that they are 
for a settlement in perpetuity, shall bo treated in the o 

* Minute of the Governor '•General, dated 5th March 1864, 
paae i.’Jl of the Supplement to the Gazette of India of Octoler I 

® Dispatch No. 11 of 24th March 1866 a7id other paptrn ' h,' 
pp. 431 — 460 of the Supplement to the Gazette of hidia, of 13t ) 

1366. 

* JOupatch No, 11 of 24th March 1865, idem. 
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manner and settled for a term not exceeding thirty years, no 
expectation being held out and no pledge being given to the 
proprietors in respect to the course which, at the expiration of 
that term, it may appear expedient to the Govenimcnt of the 
day to pursue in dealing with their properties. It was further 
intimated that where no pledge had been given or any expectation 
held out of a settlement for so long a period as thirty years, it 
might probably bo expedient to limit its duration to a period of 
fifteen or twenty years, at the expiration of which term cultiva- 
tion might have so far advanced as to bring the estates within 
the conditions which would entitle them to a settlement in per- 
petuity.^ 

§ 169. — lu a subsequent Dispatch^ the rule thus laid down was 
repeated in the form of a limitation, namely, that no estate shall 

* The result of the instructions contained in this Dispatch is, that the 
Permanent Settlement of a J)t'<frtrf is not delayed until nli ihr rstatex 
therein have come up to the required standard ■ but the fitness of each 
estate is estimated separately. Some of the estates in a district may 
therefore be permanently settled, while others are not. fn this Dispatcfi 
the Home Goverument also apiiroved of a proposal to reserve in making 
a perpetual settlement a right to claim as revenue a share of the produce 
of mines. 

* Of 23rd March ISfJ?. In the same Dispatch there is the following 
passage, which indicates a certain change in the opinion of the Homo 
Government as to the exfiediency of a rermaiient Settlement: — ’‘In 
consenting to a Permanent Settleinout of the land revenue at the present 
time, Her Majesty’s Goveriiineut are advisedly rrifiking a great financial 
sacrifice in favor of the projirietoi^ of liunl. 'J’hey are giving up the 
prospect of a large future revenue, which might liavo been made avail- 
able for the promotion of objects of general utility and might have 
rendered it possible to dispense with other forms of taxation. This 
sacrifice they are prepared to make in considoration of the great im- 
^rtance of connecting the intereKts of the proprietors of the land 
O'th the stability of the Dritish Government. It is right, however, 

I should point out that the advantages now conferred upon 
*50i4ttndholder8 are far greater than those contemplated in former 
and especially that they arc quite beyoud the scope of the expecta- 
an out when Loid Cornwallis left rather less than one-tenth of 

ifiuropes| txj the zemindar. The present assessment will leave him half ; 
appropi Addition to this, one-fifth of the cultivable land, if at present 
in Indianjetj^ m to be allowed to remain free of assessment for ever, 
great this settlement, instead of being granted (as was the case in 
only to Bahar) at a time of extreme depression and imjioverishment, 
that. c<5 at a time of unparalleled hopefulness for all kimlsof industry 
enjoyed the demand for every kind of pnKluce is rajiidly ittcreas- 
people. be price rising, and when railways and other forms of enterprise 
“ The injr to develop the vast resources of the country and to add to 
which ha^ of all classes, and most especially to that of those connected 
not seemneh Under these circumstances it does not appear to be either 
influence r reasonable that the Government, as trustees for the whole 
importai^e people, should confer upon the landholder, in addition to tho 
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be permanently settled in which the actual cultivation amounts 
to less than 80 per cent, of the cultivable area : and a further 
limitation was added, namely, that no Permanent Settlement 
shall bo concluded for any estate to which canal irrigation is, in 
the opinion of the Governor-dencral in Council, likely to be 
extended within the next twenty years, and the existing assets 
of which would thereby l>e increased in the j>ro portion of twenty 
per cent Suiyect to these two limitations, the orders for a Per- 
manent Settlement remained unaltered. \Vithin the next four 
years, however, the Government had the weightiest reasons for 
doubting the sufficiency of tliesc limitations, and the whole ques- 
tion of tlie wisdom and expediency of such a measure was again 
brought under discussion. 

§ 170. — 'Jd»e Settlement Officer, wdio was charged with the 
assessment of Pargana IJaghput in Zilhdi Mirat, came to the 
eonchisjon that Us. 2,-1.5,000 would be a fair assessment, regard 
being had to the groat improvement in agriculture. The then 
existing assessment was only Us. 1,48,000. Jt would have been 
altogether out of tlie (|ucstion to raise the revenue from this 
amount to Its, 2,45,000 prr sot turn, 14ie Settlement Officer was 
of opinion that Its. 2,10,000 would be Jis Jjigh as it would be 
safe to raise it in the fiist instance without risk to the well-being 
of the jiroprietors and prosperity of the ju’operty. ^J’he impos- 
sibility of at once fixing the assessment at Us. 2,45,000 w'as due 
to two causes, as to winch there was neither doubt nor dispute. 
The first of tliese was the general principle long admitted in 
practice, that too sudden a ns# is likely to involve, if not ruin, 
the projirietors, sufficient time not being allowed them to adjust 
their cireiiinstauces to tlieir dinmnshed })rofits. 'J'he second 
cause Avas that rentji had not risen in proportion to the improve- 
ment of the INirgauo. The two conditions precedent to a Per- 
manent Settlement jireserihod in the Dispatch of 1867 were 
fulfilled, yet if a IVrmaiient Settlement were made at the pos- 
sible assessment of Us. 2,10,000, there would be a loss for ever 
of Us. 55,000, a year to Government.^ 

55 171. — Similarly, ujioii the revision of the assessment of the 
Biilaiidshahar District, it aj))>eured that if a Permanent Settle- 
ment were made at the amount of revenue which it was possible 

other benefits w’hioh I have pointed out, the whole of the lireat increase 
in the value of bis lan<l which will certainly result from the extension 
of irrigation without making any reservation on behalf of the public 
interest.” 

* See Minute of the Ti cut en ant -Governor of tlie No rth- Western Pro- 
vinces, p. 4 of Ejctra Supplement to the Gazette of India of 3r<f OctoheVy 
1871, 



Permanent Settlement, 


155 


for the proprietors to pay, having regard to the rents which they 
received from their tenants, Government would have to relin- 
quish an increase of fourteen per cent, upon that asaessnient 
The fact was that the share of tlie cultivator, according to the 
usage of the district at the time of settlement, was too large, 
and the share of the projector ( t.e. the rent) too low’. An up- 
w'ard movement of rent had however begun. Tiie proprietors, 
etnanci])ated from the conservative influence of rent in kind, were 
endeavouring to pnsli tludr standard of rent as higli as the ten- 
antry would hear it.^ Until this moveinent had been completely 
can’ied out, an assessment fair to (iovernment could not be im- 
posed upon the projirietors, and a Permanent Settlement at any 
lower assessment would be an ine\j>edient relinquishment of 
what ought to come into the cotters of th(' Stfite. 

§ 172. — The Lieiitenant-Cjiovernor of the North-Western Pro- 
vinces, in asking the sanction of tlje Supreme Government to a 
deferment of a Permanent Selthunent, observed that the sacrifice 
of revenue, which would be the ctmse(juenee of immediately 
carrying out this measure would he gratuitous and indefensible, 
for the increase of income t<» the proprietor would not represent 
the jirofit of cajiital invested on the faith of such settlement, 
hut the mere assertion by the proprietor of a larger and more 
legitimate share in already existing assets. He considered that 
the sacrifice to which (iovernment had eonsent(‘d in conceding a 
Permanent Settlement was a sacrifice of future revenue from 
improvements accelerated by the increased investment of capital 
by proprietors, when secure of tlie whole result but that in 
the case of a settlement based on an imperfectly developed rental, 
the sacrifice would be of future revenue, created by no sucli ex- 
penditure, but simjily by the exertion of jiroprictary powTr in 
increasing the relative share of tiie produce which constitutes 
rent. This being a process winch in the nature of things would 
come to pass^ equally whether the settlement were in perpetuity 

' The Government did not claim to share in any further enhancement 
due to improvement from expc'nditnre of labour and capital or rise in 
price. See Mmufe of the Ltentrnnui'(iorertwi\ a Supplement 

to the Gazette of India of 3/v/ (tetohrr, IhTl. 

* In so far aw the increase would he due to the investment of capital, 
it might be argued that there was no sacrifice, as Gov<‘rnment could 
fairly claim no part of such increase The experience of lien gal has 
shown the improbability of capital being invested even when the pro- 
prietors are secure of the whole result. 

• With the greatest respect for the opinions of the able author of the 
Minute from which the above is quoted, I doubt the full inference to 
which the assumption here contained would lead, viz., that proprietary 
power would or could be succeesfully exerted under Uie laws we have 
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or for a term, the sacrifice would consequently be gratuitous, 
made without any corresponding object of return. 

§ 173. — Under these circumstances, it was suggested that a 
third condition for Permanent Settlement was shown to be neces- 
sary, namely, evidence that the standard of rent prevalent, or 
the estimate of “net produce” on which the assessments are 
based, is adequate ; or, having due regard to soil facilities of 
irrigation and ratio of dry and wet land, is not below the 
level of rent throughout the country at large. The adoption 
of this suggestion would in all probability, it was intimated, 
necessitate a re-consideration of the fitness for Permanent 
Settlement of estates, which had been reported fit, as ful- 
filling the two conditions prescribed in the Dispatch of 1867.^ 

made so as to eahauce the rent, i.e., increase the proprietor’s share up to 
the full limit which these lawe allow. It has not yet been done in 
Beng“al (see antc^ §§ ( 511 - 04 ) and there seem to be additional difficulties 
in the way of doing it in the North-Western Provinces, Mr. Auckland 
Colvin, in his Memonimluui on the llecis 'um of Land lievenue Settlement 
in the North' Western, Proruierit, says:—** There are villages here within 
sixteen miles of the table at which I am writing, where it is as much 
as the auction-purchaser’s life is worth to show his face unattended by 
a rabble of cudgellers. He may sue his tenants and obtain decrees ; but 
payment of those rents he will not get. A long series of struggles, com- 
' mencing in our Courts, marked iu their progress certainly by affrays, 
and very probably ending in murder, may possibly lead him at length to 
the position of an English •• (Irish ?)” proprietor. But in defence of 
their old rates, the Bramiu or Rajput or Syud community, as the case 
may be. ignorant of political economy, and mindful only of the tradi- 
tions which record the origin and terms of their liolding, will risk property 
and life itself ” In a note be mentions the case of a village in bhahjahan- 
pore sold for arrears of revenue and purchased by a Bunia, who was 
soon glad to dispose of it to a Mahomadun Vakil, under whose regime the 
tenants, many of whom had been the worst possible characters, became 
comparatively reformed, but still ohjeeted deeidcdhj either^ to pay full 
ratee^ or allow other ietianfff to tahe their land. The Assistant Settle- 
ment Officer, who reported the case, adds “ I believe the Zemindar’s 
agent is most careful never to remain iu the village after dark.” This 
is a germ of the state of things which came to pass iu Ireland. One or 
two instances of violent resistance, inaugurated by the “ worst possible 
characters ” may create a precedent which others, lyhose antecedents 
are not equally bad, will however follow under the influence of 
similar exciting causes The auction-purchaser is generally the very 
man who has the means at his disposal to work the law. What does his 
failure indicate ? 

Iu making the above remarks I fully bear in mind that there is a 
certain amount of increase within the power of the proprietor, and to 
which tenants will submit : and that this increase is always held in 
abeyance, when assessment proceedings are pending and until they have 
been concluded, when the proprietor, having escaped the increase of 
revenue which would have been imposed on an increased rental, pro- 
ceeds to enjoy the benefit without the burden. 

* A reference to the numerous papers published in the ExtrcL Supple^ 
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The GoTemment of ludia, while admitting as indisputably correct 
the conclusion that the existing conditions for a Permanent 
Settlement were insufficient, were not however prepared to agree 
that the third condition above suggested would supply the 
insufficiency of the former rules. Tiie Lieutenant-Governor of 
the North-Western Provinces appeared to assume that the share 
of the actual cultivator was larger than it ought to be. Until 
the excess enjoyed by the cultivator without right was transferred 
to the proprietor, the Government could not obtain the full 
revenue to which it was supposed to be entitled. Now, as the 
Government revenue is only tifry per cent, of the rent, it followed 
that to make up every rupee of which that revenue fell short, 
the cultivator would be forced to pay two rupees to the landlord. 
The remedy which would raise the Government revenue to its 
legitimate amount by first giving the proprietor a fully developed 
rental, could haidly bo fully a])])lied unless it were admitted 
that it was desirable in tlie interest of the State and of the 
public that tenants should jiay generally the highest possible 
rents, that the restrictions placed by law or custom on the ])ower 
of a landlord to increase his rents should be done away with, and 
that rights of occupancy should cease. This was a solution not 
to be accepted ; but the fact that this was the only w’ay out of 
the difficulty appeared to indicate something faulty in the system 
of assessment. 

§ 174. — The whole question of the Permanent Settlement 
being re-opened, it became necessary, in the opinion of the 
Government of India, to consider wdiethcr the ex}>erionce, gained 
since the orders of 1867 were passed, showed that the conditions 
thereby prescribed required amendment in other respects than 
those noticed by the Lieutenant-Governor ; and this question 
must, the Governor-General in Council considered, be answered 
in the affirmative. In prescribing the existing conditions for 
Permanent Settlement, it appeared to have been the intention of 
Her Majesty’s G overament to affirm two principles. 7’ho Jirst 
was that the State ought not to demand a share of that 
increase in the profits of the land, which is the result of the 
application of the capital and exertions of the occupant.^ The 

ment to the Gazette of India of October 3rdf 1871, will show that there 
were other parts of the country in which a etata of things prevailed 
similar to that in the Biilandshahar District. 

* This principle was expressly followed in section 30 of Act I (B. C.) 
of 1865 : and it lies at the foundation of the Landlord's Enhance- 
ment Law, one of the grounds of enhancement being that the value of 
the produce or the proactive powers of the land have been increased 
otherwise than by the agency or at the expense of the raiyat.” 
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second was that it was not right that the State should sacrifice 
that share of the increased profits of the laud which w^oiild 
almost certainly, within a [)eriod which could be easily foreseen, 
result from the application to the land, not of the skill and 
capital of the occupant, but of the skill and capif^il of tlio State 
itself. This latter princi])le had been admitted in the case of 
increase of value resulting from the construction of canals. 
There was no reason why it should not a})ply also to cases of 
construction of railways or other public works or to otlier causes 
independent of the action of the occu[)ant of the land, (ireat as 
the additional value given to the land by works of irrigation 
undoubtedly was, it was hardly greater or more certain than 
that which was given by railways and canals of navigation, and 
by the opening out of new and ]jrofitable markets. When the 
question of the Permanent Settlement was formerly under 
discussion, the magnitude of the economical revolution through 
which India is ])assing was less obvious than it Jiad since become. 
It might be doubted whether any parallel could be found in any 
country in the world to the changes which had taken place 
during the preee<luig ten or fifteen years in India, to the diminu- 
tion in the value of the precious metals and the enormous 
increase in the prices of agricultural ])roduce. 

17o. — It had been suggested, at various times and by various 
authorities, that the settlement of the land revenue should be 
made, not upon the basis of a fixed money assessment, but on 
the basis of tlio value of a fixed (juantity of ])roduce, which value 
would be adjusted, from time to tune, according to the average 
prices which prevailed. A Permanent Settlement on tins basis, 
it had been urged, might bo allowed without any serious sacrifice 
of future interest, and the result would he in a great measure 
that wiiich it luid long been the desn-e of the (government to 
obtain — a system under whicli improvements made at the expense 
of the occupant of the land should lead to no increase in the 
demands of the State on account of its share of the produce ; 
while, on the otlier hand, the State would not lose the whole of 
the benefit derived by the land from iniiiroved administration, 
from the construction of great public works, and from the general 
progress of the country. The Chive ruor-(ieiieral in Council did 
not wish to give any definite opinion on the subject, but it was 
one which was open to discussion.* 


* Settlement on the basis of the value of a fixed quantity of produce 
was the principle of Todar Mars system, under ^hich, before it was 
overlaid with the abw&bs and exactions of the Mahomadan officials, the 
ooltivators are reported to have been prosperous and contented. Todar 
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§ 176. — Finally the Government of India came to the conclu- 
sion that it had been proved by experience that the existinj; 


Mai’s settlement was made with the actual cultivators (see aHtt% § (>7). 
while under our system the settlement is with rent-rmdverK Itestraiiied 
by good govemraeiit and not impelled by the demands of the State (or of 
its officials, </*//// .(f crimhN>>) to exact or rackreiit, would however 
be unable to rej>eat the history of past times. Amongst the <locuments 
sent home to the Secretary of State with the paj»ers alrea<iy alKive 
referred to. were two Minutes, one bj? tht^ Governordfcneral and tho 
other by the Hon’ble J. Stracbey (now Licutennnt-Ooveruor of the 
North-Western Provinces), in which w'as discussed the question of 
Permanent Settlement on tho basis of the value of a fixed quantity of 
produce, such value to be adjusted from time to time according to 
prevailing average prices. ** I liave long believed/’ w’iitf*s Mr. Strachey. 

** that if a Permanent Settlement can lightly be made at all. some sueli 
principle as this is the only one on which it could reasonably be based. 
It is, in fact, the only iirinciple on which a Permanent Settlement whicli 
deserves the name is possibl(‘. for there is nothing really permanent in 
an assessment fixed in money, the value of which goes on steadily 
diminishing or changing. ’ He then gives a summary of some of the 
discussions which have taken place on the subject, arnl qiiotcH from 
Mr. (now. Sir) George (’umpludl’s .\ofr on fhr I^inntinrnf St ftinnrnt of 
the Land Itn'rnur, who refeis to the commutation of titheu in England 
and of tithes and rents in Seotlaml as instuiiees of th(‘ application of a 
principle by w’hich a chaige in one sense absolutely fixed, while it is 
liable to periodical ri* adju^timuit with ieferenc<* to the changes in the 
relative value of money and the chief staples of ]>rodnetion. 'Ihis 
principle will be readily umb rsiuod from tin' iiile for tlie conversion of 
tithes under The Tithe ('ommiiiotion Ir/v (fi and 7 Will. IV., Cap. 71, 
amended by *2^1 and 24 Vic., Gap. IKt. and other statutes) — (1) Find the 
gross average raon(*y value ot the tithe of a parish or distnet for sevmi 
years ending Christmas, IS.'b’i (2) Apixirtioii the amount of that value 
upou the lands ’of the seveial tithe-]>a,\eis (:>) Ascertain how much 
corn could be purchased with such amount ; one-third of it to he laid 
out in H'heat, one-third m hneletf and one-third in oota, at the average 
price ascertained by tho weekly official returns of the price of corn for 
the seven years preceding rhiistinus, ]8:h“>. (4) In. ereri/ fninre ijeuv, 

make payable t^LC price of the xame (/ininfity of wheat, barley, and. oatx 
at their ave ray e prieex, founded on. a like raleulation of the ofhetal returns 
for the Keren yeai'n endiuy at earh premUny ('hriKtinaJt. Those official 
returns are published in the London (lazetfe in January of every year 
and state the avernge price of wdieat. barley and oats for the seven 
years ending on Thursday before Christmas then next preceding. 

Now to show at once how this rule would be applied to a settlement 
of the land revenue iu India, let us take one staple (instead of three 
and in order to simplify the matter), rh. paddy : let us supfiose that, at 
the time of settlement, the price of paddy was one rupee per maund. and 
that the assessment of an estate, instead of being fixed at Hh. 1,0<)0. were 
fixed at 1,000 mauiids of paddy. Let us now suppose the price of paddy to 
rise as a consequence of progress, improved markets, &c.. and that the 
average price of paddy during a subsequent period of seven years (or any 
otherperiod selected as the standard period of revision) came to be one rupee 
four annas per maund. The State would get the price of 1,000 maunds, 
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conditions regarding Permanent Settlements in the North-Western 
Provinces were insufficient, aiid that those conditions could not 
be apjdied without most serious and certain injury to the future 
interests of the public. The Govenior-General in Council there- 
fore requested the Lieutenant-Governor to reconsider the great 
question of the Permanent Settlement of the North-Western 
Provinces : and, meanwhile, the whole correspondence was placed 


but this price would now be Rs. 1,250, instead of Rs. 1 000. The student 
of Political l^lconomy kuows that this is merely a practical application of 
the theory of value, corn or paddy bein<f taken as the measure of value 
instead of money. Owin^ to an increase in the quantity of the precious 
metals and to other causes, the relative value of money as compared 
with the value of other thing's has fallen. Owdnjj to increased demand 
and other causes, the relative value of corn, paddy, has risen. If the 
State had originally contracted for payment in corn commutable to its 
equivalent in money, the State would have gained in two ways : Ist. by 
the increased relative value of com . 2nd, by the diminished relative 
value of money. Having contracttul for ])ayment in money, it has 
lost in these two ways. Those who think that a Pennanent Settlement, 
on the basis of tlie value of a fixed quantity of produce adjustable from 
time to time, w'oiild prove successful us a means of giving the State a 
share in that impiovernent in the value of the land which is due to 
causes of a general character, assume tacitly that the relative value of 
produce will continue to increase. No doubt, the tendency is that it 
should increase in the progress of improvement. But duiing the last 
few years, there has been in India a very < xtraord inary increase of the 
relative value of produce and an equally extraordinary decrease of the 
relative value of money. There may, probably wdll. be a re-action : and, 
if produ<*e at its present high price were taken as the measure of value 
instead of money, the Government might again be a lo-'^er instead of a 
gainer. I do not say that this would be 'ho. I merely say that the 
contingency should not be foigotten. The object of the Tithe Commu- 
tation Acts, it may be well to remember, was to prevent disputes and 
litigation by the adoption of a fixed principle of commutation. To 
share in the improvement in the value of land was not the main object 
proposed, though it has so hajipened that this has been the result. The 
proposed principle should strongly recommend itself to proprietors 
desirous of investing cajiital in the improvement of their lands. Of the ' 
increased produce wffiich will be the result, Government will get no 
share, the permanent assessment being 1,001) maunds whether the total 
produce be more or less ; but the increased produce being thrown into 
the market will increase the supply and therefore reduce the money 
value. As the proprietor is to pay the money value of the paddy,Fhe 
will therefore have less to pay. Not only then w’lll he receive the whole 
increase resulting from his capital, but the investment of such capital 
will diminish his former payment. It may be remarked that the differ- 
ence between the proposed piinciple and Todar Mai’s decennial revision 
is, that Todar Mai did not absolutely fix for ever the quantity of produce: 
he fixed merely the quantity relatively, relative, that is. to the total 
quantity and varying therewith from year to year. He therefore took n 
share of th^ result of all improvements to whatever causes they wexp 
due. 
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before the Secretary of State, with a recommendation that, 
pending the further discussion of the entire subject, the orders 
contained in the Dispatch of the 23rd March 1867 should be 
held in abeyance. By a Dispatch^ of the 21st July 1871, this 
recommendation was approved and the Government of India 
were atithorized at once to siispend all proceedings towards the 
permanent settlement of any district until the results of the 
re-cousideration in all its bearings of this momentous question 
were laid before the Horne Government.* 

§ 177. — 1 now turn to the mode of realizing the land revenue 
in the North-Western Provinces, the law on which subject bos 
been consolidated and amended in Chapter V of “The North- 
Western Provinces Land Revenue Act,” XIX of 1873. A 
“mahal” is any local area held under a separate engagement for 
the payment of the land revenue, and for which a separate 
record of rights has been framed.* The entire mahiil and all the 
proprietors jointly and severally are resjjonsible to Government 
for the revenue for the time being assessed on the mahal.'^ An 
arrear of revenue may be recovered by the following ]jro- 
cesses, viz : — 

I.-By serving a writ of demand {dasfak) on any of the 
defaulters ; 

JI. — arrest and detention of his person ; 

III. — By distress and sale of his moveable property ; 

IV. — By attachment of the share, or pattij or manal in respect 

of which the arrear is due ; 


1 5 ^ 0 , 20 — Set‘ pasre 101 of the Extra Supplement to the Gazette of 
India of 3rd Oetoher 1H71. 

* The Dispatch No 11 of 24th March 1805 of the Secretary of State 
having been forwarded to the Government of the Panjab for coiiHitlem. 
tion. that Government was of opinion that any attempt to fix perma- 
nently the Government demand for land revenue would be altogether 
nremature, the province being in a state of agricultural infancy. Of an 
area of upwards of 1.00,000 square miles, only 31,513 square miles were 
(1870) cultivated, and only one-fourth of this cultivated area was 
rrigated. Sir Donald McLeod, the late Lieutenant-Governor, was of 

opinion that it would be suicidal to declare permanent the assoss- 

ment, as the purchasing power of money would, he believed, be loss 
than half in another fifty years. If, however, permanency must he 
carried into effect, he would make corn the standard. Haying regard to 
the peculiarities of the country with reference to capabilities for irriga.- 
tion and distribution of population— to the extreme fluctuation of the 
prices of agricultural produce— and to the absence of any desire on the 
part of the population for a permanent settlement, Mr. Egerton, the 
f^anoial Gommissiouer, did not consider such a measure advisable. 

* Section 3. 

* Section 146. 


11 
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V. — By transfer of such share or patti to a solvent co-sharer in 

the mahal, 

VI. —By annulment of the settlement of such patti or of the 

whole mahal. 

VII. — By sale of such patti or of the whole mahal. 

VIII. — By sale of other immoveable property of the defaulter.' 

§ 178. — Writs of demand may be issued on or after the day 

following that on wljich the arrear falls due.^ At any time after 
an arrear becomes due, the defaulter may be arrested and detained 
in custody for fifteen days. 3 Whether he has been arrested or 
not, his moveable property may be distrained and sold, with the 
exception of implements of husbandry and catrle actually employed 
by him in agriculture, and, in the case of an artizan, of his tools.^ 
In addition to, or instead of, any of these processes, the Collector 
may cause the share or paitl or mahaf, in respect of which the 
arrear is due, to be attached and taken under the management of 
himself or of an agent appointed for that purpose.® The Collector 
or such agent is bound by all engagements with subordinate 
proprietors or tenants. Surjdus profits, after defraying the cost 
of attachment and management, are to be applied to defray the 
arrcar.7 Ko land is to be attached for a longer period than five 
years. When the arrear is duo in respect of a share or patti in a 
mahal, the Collector may, with the previous sanction of the Board 
transfer such share or patti for a term not exceeding fifteen years 
to any or all of the other co sharers, on condition of their paying 
such arrear and on such terms as the Board in each case may 
think fit.® When the above jiroeesses arc not sufficient, in the 
opinion of the Collector, for the recovery of the arrear,' he may 
report to the Board, who may order the settlement to be annulled 
This IS not however to be done while an attachment is in force* 
or while the property is under the charge of the Court of Wards.* 
When a settlement is annulled, the Collector may manage the 
land himself, or by an agent or farmer : but the contracts of the 
defaulter are not binding on any of them.'^ When a settlement 
of a portion of a mahal is annulled, the joint responsibility of 
the co-sharers is in abeyance until a new' settlement is made.'' 

§ 179. — When an arrear of land revenue has become due, and 
the Collector is of opinion that the preceding processes are not 
sufficient for the recovery thereof, he may, in addition to, or 

* Section 150. The difference between these pioviHions and those in 
force in Bengal {ante, p. 7 Qet fteq,) will not escape notice. 

* Section lol. • Action 156. » Section 168 

* Section 152. ’ Section 166. Section 

I Section 163. - Section 157. a Section m! 

* Section 154. 
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instead of, all or any of such processes uiul with the prcvio’us 
sanction of the Board, sell by auction the patti or mahal in respect 
of which such arrear is due. No sale is however to be made (1 ) for 
an arrear which accrued \\hile the property wjis or might have 
been under the jurisdiction of the (\mrt of Wards ; (2) or which 
accrued whde the property vas under attachment us above for 
arrears; (3) or which accrued while it was uiidiT direct manage- 
ment by the Collector, or in farm on account of tlie exclusion of 
persons declining or failing to accept settlement, or on the annul- 
ment of a settlement as above. ^ The land is sold free of all 
incumbrances, and all grants become void, except tJie follow- 
jug ; — (1) in permanently-settled estates, farms granted in good 
faith at fair rents and for sj)ecitied areas for terms not exceeding 
twenty years, under written least‘s duly registered ; (2) in all 
estates, lands held under baitA jide leas(‘s at fair rents, temporary 
or perpetual, for the erection of dwellinjihouses or manufactories, 
or for mines, gardens, tanks, canals, ])l.ices of wca-ship, or burying 
grounds, such lands continuing to be usi'd for the purposes 
specified in such leases.^ Wlien the airear cannot bo recovered 
by other processes, including sale of the inuhal upon which th(‘ 
arrear accrued, the Collector may proceed to scdl any otluT rnahal 
or share in a mahal or other immoviNible property belonging to 
the defaulter ; but a sale dt>es not in this case avoid imannbrances 
created, or contracts entered into, by the defaulter in good faith. ^ 

j ISO. — Whenever jiroceedings are taken against any person 
for the recovery of any arrear of i*evenue, he may pay tlie amount 
claimed under protest to the olHcer taking such proceedings, 
which shall thereujion be stayed, and may sue tlie (iovernment in 
the Civil Court for the amount so paid. In such a suit, he may 
contest the accuracy of the statement of account put forward 
by the Revenue Authorities.'* AVith this exception, however, 

* Section 166 * Section 167. 

* Section 168. Sections 169—188 contain the rules for conducting 
sales which are generally similar U) those in iJengal (a/ftf', p 89). There 
are however one or two points which may be noticed. In the case of 
default in paying the parch ase-mouey and of consequent resale, any 
resulting loss is leviable under the rules in the Code of Civil Procedure 
for enforcing payment of money in satisfaction of a decree (s. 176). 
The purchaser is liable for all revenue accruing subsequent to the date 
of confirmation of the sale (s. 187). When the land sold is a patH of a 
mahal, any recorded co-sharer, not being himself in arrear, has a right 
of pre-emption at the sum last bid, but the demand to exercise such right 
murt be mw\e on the day of sale (s. 188) When a mahal or a i»ortion 
of a mahal is sold, a proprietor who holds sir land therein, is to be 
recorded as an ex-proprietary tenant of such sir land, and the rent to be 
paid by him is to be fixed by the Collector or Assistant Collector (s. 190). 

* Section 189. 



164 Difference in Sale Lauf^f Bengal and N, W. P, 

the jurisdiction of the Civil Court is strictly barred in respect of 
all claims connected with or arising out of the collection of revenue 
or any process enforced on account of an arrear of revenue, or 
account of any sum which is realizable as revenue.^ 

§ 181. — It will be evident from the above that the law for t 
realization of the land revenue in the North-Western Provin 
differs materially from that in force in Bengal. In no respect 
this difference more striking than in this, that a sale is the fiV 
process resorted to in Bengal, while in the North-Western Province 
it is the last, recourse l)eing had thereto only when there is no 
probability of the arrear being realized by the other processes 
provided by the law. Sales for arrears of revenue have at no time 
been in favor with the Be venue Authorities of the North-Westeni 
Provinces, and the question of putting a stop to such sales altoge- 
ther has more than once engaged the attention of the Government. 
The policy of allowing the old fnmilies to be ousted and replaced 
successful vakils, money-lendei s, and coin-dealers has been 
seriously doubted. Sales ai*c not however of very frequent occui - 
reiice, and in some years there have been none.^ A certain 
amount of the aversion to sales is perhaps to be found in the past 
history of the revenue administration of this part of the 
country. 

§ 182, — When the Regulations passed for Bengal, Bahar and 
Orissa were extended m ma&u to the Ceded and Conquered Pro- 
vinces^ without regard to the errors embodied in them, or the 
diflering circumstances of the new jirovinces, the Sale Law of 
Bengal as part of the system \vas introduced in its integrity ; and 
it was for a long time understood and acted upon, that the whole 
estate, and not merely the interest of the defaulter, was trans- 
ferred by the sale."^ Collectors, for the purpose of simplifying 
and facilitating official business, had insisted on the settlement 
being made with one. where many were interested. Occasionally, 
the persons with whom the settlement was made were those who 
possessed the least interest in the property. A sale thus often 
involved the confiscation of the rights of persons who were in no 
default and had no means of protecting themselves. The native 
officers of Government, their relations, connections, and depend- 
ents, taking advantage of manifest errors in our procedure and 
magnifying their results by chicanery and fraud, managed to 

^ Section 241, clauses (i) and (J). 

in 1871, see Revenue AdminUtration Report ^ p. 67. 

* See onte § 165. 

♦ See Jfr. Ilolt Mackenzie's Minute of 1st July 1819^ §§ 631— 6S7 and the 
Earl of Moira's Minute of 21st September 1816. SS insulin 
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purchase valuable estates for a mere trifle.^ The immediate eflFect 
of all this was, in the lauguajre of Mr. Holt Mackenzie, to dis- 
joint the whole frame of the village societies, to deprive multi- 
tudes of rights and property whicii their families had held for 
ages, and to reduce a high-spirited class of men from the pride of 
independence to the situation of laborers on their paternal 
fields. 

§ 183 — These mischiefs at length reached such a height that 
the public tranquillity was in danger : and a Special Commission 
was created by Kcgulation I of 1821 for the investigation and 
decision of claims to recover possession of land illegally or wrong- 
fully disposed of by })nblicsale or lost through private transfers 
effected by undue influence. The Ucgulation contained rules for 
the proceedings of the Commissioners, and prescribed the prin- 
ciples upon which rtdief was to be afforded. Much mischief was 
corrected, and many persons were reinstated in their rights by 
the labours of this Commission : bat in many cases the remedy 
came too late to repair the evil, and where the auction-purchaser 
had been misled by the law or by the action of (Jovernment itself, 
the work of restoring the former proprietor to the position occu- 
pied by him was beset with many difficulties, some of w'hich wore 
more or less insnpcrahle. 

§ 184. — We have seen that a Board of Commissioners was 
established in the Ceded and (’onquered Provinces liy Regulation 
X of 1807, and w^as made jiermanent by Regulation I of 1809. In 
1816 a separate Commissioner was appointed, by Regulation I of 
that year, for the superintendence of the revenues of the province 
of Benares and that part of the province of Bahar comprised in 
the zillahs of Bahar, Shahabad, Sarun and Tirbut. This Com- 
missioner was invested with the full authority of the Board. By 
llegulation I of 1817 his jurisdiction was extended to the districts 


* A vivid de«<cription of the practices resorted to and the result of them 
will be foundin the Preamble to Regulation I of 1821. The state of 
things in Allahabad was thus described by the Boaid in 1811: “The 
numerous transfers by public and private sale, which in some pargauas 
amount nearly to a total permutation of property, have not tended, from 
their following so immediately upon the iutrod notion of the British 
Government, to render that Government popular ; and as the puroha sers 
in almo^tt all the public sales are the actual Tehsildars, or the sureties for 
the nominal Tehsildars, the credit of Government is to no small degree 
affected from these persons having been permitted thus to pervert the 
influence derived to them by their connection with the public service.” 
Hr. Holt Mackenzie thinks it clear that sale for arrears has been felt by 
the people as an evil (freater than the rigor of former Governmente, The 
result of the operation of the Sale Law in Bengal has been already 
described. — See ante^ pp. 77 note, 79 note, and 87 note. 
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of Ramghur, Bhaugulpore and Pumeah. By Regulation XXIV 
of the same year, the duties, powers, and authority exercised by 
this Commissioner were vested in a Board, to consist ordinarily of 
two members and to be denominated The Board of Commissioners 
in Bahdr and Benares. The superintendence of the revenues of 
the districts of Dinajpore and Rungpore was transferred by the 
same Regulation to this Board from the f oard of Revenue in 
Calcutta, to which it was however restored by Regulation I of 
1819. By this last mentioned Regulation the district of Goruck- 
pore was transfeiTed from the jurisdiction of the Board of Com- 
missioners in the Ceded and Conquered Provinces to that of 
the similar Board in Bahar and Benares. 

§ 185. — Regulation III of 1822 enacted that there should be 
three Boards of Revenue for the Lower, Central and Western 
Provinces respectively. I’lie districts of Bhaugulpore and Pur- 
neah were now transferred to the jurisdiction of The Board of 
Revenue for the Lower Provinees. Bundlekund, Allahabad and 
Cawn[)ore were transferred to the jurisdiction of the Board of 
Commissioners in Bahar and Benares, who became The Board of 
Revenue for the Central Provinces The Board of Commissioners 
for the Ceded and Conquered Provinces retained their jurisdic- 
tion in the remaining districts of these provinces, and became 
The Board of Revenue for the Western Pi'ovinces. In 1829, Com- 
missioners of Revenue and Circuit were created by Regulation I, 
and the powers and authority of the three Boards were trans- 
ferred to these officers, to be exercised “ subject to the control 
and direction of a Sadr or Head Board to be ordinarily sta- 
tioned at the Presidency, unless otherwise directed by the 
Governor - General in Council ; and to such restrictions and 
provisions as the Governor-General in Council or the said Sadr 
Board, with his authority or sanction, may prescribe.** This is 
the real origin of the Board of Revenue now in existence at 
Calcutta. 

§ 186 — The assessment operations, which subsequently ter- 
minated in the first thirty years’ settlement of the North-Western 
Provinces, were soon found to require closer supervision than 
could be exercised from Calcutta ; and accordingly in 1831 
arrangements were made for deputing one or more members 
of the Sadr Board to be ordinarily stationed at Allahabad (Regu- 
lation X of 1831). The full powers of the Sadr Board were vested 
in these members on deputation, who were to act independently 
of the Sadr Board, unless in the event of the number of members 
being reduced to one, or of a difference of opinion when two were 
present, in which cases any matter by law requiring the oon- 
currence of two voices was to be referred for determination to 



Land Revenue of Calcutta, 1^7 

the Sadr Board at the Presidency.^ The members of the Sadr 
Board thus deputed became The Board of Revenue of the North- 
Western Provinces^ the constitution and powers of which are now 
regulated by Chapter 11 of “ The North-We'itern Provinces Land 
Revenue, Actf XIX of 1873. 

§ 187. — Provision was made for ascertaining and collecting the 
land revenue of Calcutta by Act XX I II of 1850, by which all 
assessable lands, not tlie property of the East India Company' 
within the town, were assessed at the rate of three annas for 
each kattha. The land revenue was declared to have priorit}' 
over all other claims, and was made recoverable by distress and 
sale. Any amount paid by a tenant or occupier may l)0 deducted 
from the next payment of rent to the landlord. Lakhiraj 
tenures, of which unintcrruj)ted possession had been held exempt 
from assessment for sixty years, were declared valid. All claims 
w’^ere to be enquired into by the Collector and reported to the 
Commissioner for orders. Croiind rents jiayablc from lands in 
Calcutta were declared to be revenue ” wdthiu the meaning (►f 
the 21 Oeo. Ill, cap 70, section 8 of which ensiets that the 
Sufireine Court shall not have or exercise any jurisdiction in any 
matter concerning the revenue or conceniing any act or acts 
ordered or done in the collection thereof, according to the usage 
and practice of the country or the iiegulations of the Governor- 
General and C/Ouucil.’' ^ 


* 'J’he Sadr Hoaivl at tloj Prosulcncj \va'< to refer in similar cases to 
the mem be 1*8 ou depufcitioii (S. lOj- 

See Spooner and another v. JndJow. IV Moo Ind. Ap. .‘to.!, and In the 
matter oj Adhnr Chniulra Shah and others,, XI B L. li. 2i!>0. in which an 
order of the Board of lleveuue putting liquor licenses up to sale was 
held to fall within the statute. 



CHAPTER IV. 

THE ADMINISTRATION OF JUSTICE. 

§ 188. — According to Mann, the object of the iimtitntion of a 
King is to restrain violence and to punish evil-doers, and he adds 
that, if a King were not to punish the gniltj, the stronger 
"would roast the weaker like fish on a spit, ownership would 
remain with none, the lowest would overset the highest. His 
Code directs that justice be administered by the King in person, 
assisted by Brarnins and other counsellors ; or the duty may be 
deputed to one Bramin, assisted by three assessors of the same 
class. While society remained in the patriarchal stage, it may 
have been possible for tlie King to take a personal share in the 
administration of justice ; but when, in a later stage of develop- 
ment, the State assumed more extended proportions, and its 
members, increased in number, bore a more complex relation one 
to another, it naturally became inconvenient, if not impossible, 
for him to preside in person at the tribunal of justice. The 
delegation of this function no doubt commenced at jdaces distant 
from the royal residence, and in such places the King’s local 
representative perfonned this and all other functions os his 
deputy.^ Accordingly we find that the Village Headman was the 

* Mr ElpbinsUme. in the third chapter of his lli'^tory of India, gives 
a good sketch of the administration of justice and the rules of civil and 
criminal law provided by the Co le of Manu. lieferring to Col hrooke 
the Hindii Couefn of Juihe Tea ions of the lioijal Ajtiafie 

Soeiet^, vol. ii, p. KUJ. he mentions in a nrte (p 2h) that there are 
authorities to show that there was a regular systt^m of local Courts, from 
which an api>eal lay to the Chief Court at the capital, and from that to 
the King in his own Court, composed of a certain number of Judges, to 
whom were joined his ministers and his domestic chaphiin. who was to 
direct his conscienco. but though these might advise, the decision rested 
with the King. Below the local Courts were arbitrators in three grada- 
tions : of kinsmen ; fteeondlif. of men of the same trade; and thirdly^ 

of townsmen. An appeal lay from the first to second ; from the second to 
the third, from the third to the local Court. Under this system, there 
were no less than,/itVe appeals, enough to make modern law reformers 
shudder. Decision by arbitration, generally of five (jHtnehayat). was 
very oommon when other means of obtaining justice were not available* 
The native proverb. The pancha is the supreme deity/* goes to show 
the estimation in which this custom was held. 
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Judge and Magistrate of the Village Community, and inasmuch 
as he collected and transmitted the Government revenue, it may 
be said, according to the analogy of modern times, that ho was 
also the Collector. 

§ 189. — Under the Mahomadan Government justice was distri- 
buted by two distinct classes of tribunals, viz. (1) those of the 
Kazis, who administered Ihe elabomte system of Mahomadan 
law ; and (2) those of the officers of Govenimcnt, whoso authority 
was regulated by no fixed rules, but was generally exercised 
with a view to their own interest, more especially wffien the 
litigants w'ere aliens in race and creed. ^ The King occasionally 
inquired into petitions ; but the calls of war or tlio other cares 
of State or the pleasures of the harem left little leisure for taking 
any regular or systematic share in the administration of justice. 
In the provinces, or Suhahs^ the same two classes of tribunals 
existed. When the Kazi Avas a man of celebrity and individual 
importance, his power and influence upon tlie distribution of jus- 
tice were great in proportion : bat it commonly happened that 
the Governors and their officers assumed the disposal of all the 
more important cases, while the Kazi became merely an officer 
for registering deeds and performing marriages.^ The following 
are the judicial authorities^ which we found in existence at 
Mnrshedab^d immediately after the grant of the Diwani : — 
I. The Nazim, who, as Supreme Magistrate, presided personally 
the trial of capital offenders. II. The Diivdn, who was supposed 
to decide cases relating to real estate or property in land, but 
who seldom exercised this jurisdiction in person. III. The 
Darogha-Addlat->il-A[ia, or Deputy of the Nazim in the Criminal 
Court, who took cognizance of quarrels, frays and abuse, and also 
of all matters of property excepting claims of land and inherit- 
ance. IV. The Darogka-i-Addlat-Dhvdni, or Deyiuty of the 
Diwan in the Civil Courc. V. The Faujddr, or Officer of Police 


* To compare one thing with another, the pure Mahomadan law 
administered by the Kazi was the nvile. 'i’be King’s officers, like the 
Roman Prastors, had to supplement thislaw for ITiudiis and others for whom 
it did not provide. The absence of system and the rapacity of the times 
prevented their jm honorarium from assuming either in form or sub- 
stance anything like the shape of a new body of (pqnitan, 

* The officers mentioned in the Ayln Akbari as employed in the ad- 
ministration of justice and in police duties, are the Mir-l-4dl or Lord 
Justice, who seems to have been superior to the Kazi, whose judgments 
required his sanction : the Faujddr for keeping the peace and maintain- 
ing the police : and the Kotmal or Head Constable of the town, llie 
Faujd&r exercisefl jurisfliction in criminal cases. 

* Letter from the Committee of Circuit at Kasim Bazar, dated 15th 
August 1772 ; CoUhrooltTs Sappletnent, p. 6. 



170 


Exercise of Judicial Powers hy Zemindars^ 

and J udge of all crimes not capital. VI. The Kazi, who decided 
claims of inheritance or succession. VII. The Muktasih^ who 
had cognizance of drunkenness, the vending of spirituous liquors 
and intoxicating drugs and the examination of false weights and 
measures. VIII. The Mufti, who expounded the law for the 
Kazi, who, if he agreed, decided accordingly. If he disagreed, a 
reference was made to the Nazim, who called a Council of the 
jurisconsults. IX. The Kanunyos, or Registers of the lands, to 
whom cases connected with land were occasionally referred for 
decision : and X. The Kotwal, or Peace-Officer of the night, 
subordinate to the Faujdar. 

§ 190. — The openition of these Courts w^as confined to the 
circle round about Murshedabad, and there w’cre no proper 
arrangements for subordinate jurisdiction in the distant districts.^ 
The Kazi indeed bad his substitutes, but their power was exercised 
under no lawful and authoritative commission, and depended 
upon the jileasure of the people, or their ability to contest its 
exercise. The zemindars, farmers and other revenue officers 
accordingly assumed that power for w’hich no provision w’as made 
by the laws of the land,^ and they exercised it with a view’, not 
to justice, but their own interests. The result of this state of 
things was tlius described in the seventh Report of the Committee 
of Secrecy in 1773 : ‘‘ The subjects of the Mogul Empire derived 
little protection or security from any of these Courts ; and in 
general, though forms of judicature were established and preserv- 
ed, the despotic jirinciplos of the Government rendered them the 
instruments of power rather than of justice, not only unavailing 
to protect the people, but often the means of the most grievous 
oppressions under the cloak of the judicial character.” The Com- 

* None of these officers went on circuit as the Judges at Westmin- 
ster began to do at an early period of our judiciary. 

* Mr. Shore says that he cannot tiace any delegation of power for 
the trial of delinquents and the infliction of punishment upon them. If 
it ever was oxeicised. he thinks it must be considered either as an 
encroachment on the royal prerogative, or to have existed by sufferance. 
He remarks however that, for enforcing the payment of the rents, they 
certainly (if practice be deemed an authority) were allowed a power of 
coercion which was sometimes exercised with a cruelty disgraceful to 
humanity. No doubt, once the exercise of the power was allowed, no 
great distinction was made between the purposes for which it was exer- 
msed. Mr. Grant considered that a zeminddr’s sanad *• conferred an 
inferior juridical authority similar to that of an English Justice of the 
Peace.” They always exercised police jurisdiction, and were res^ionsible, 
for keeping the peace and for the arrest of robbers, &c. Zeminddrs 
taldkdars. farmers, &c., were prohibited by section 66 of Regulation 
VIII of 1793 under penalty of from taking cognizance of, or inter- 
fering in, matters or causes coming within the jurisdiction of the Courts. 
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mittee further stated it to be the geutral opiiiiou “tliat the ad- 
ministration of justice during the vigour of the ancient constitu- 
tion was liable to great abuse and opjircssiou ; that the Judges 
generally lay under the influence of interest and often under that 
of corruption ; and that the interposition of (h)vemment, from 
motives of favor and displeasure, was another frequent cause of 
the perversion of justice.”^ 

§ 191. — Seven years after the acquisition of the Diw'anf, the 
Company's CTOvernincnt to<*k the first step towards inqiroving the 
administration of justice. Under the Itegulations of the l/)th 
August 1772, two Courts, a Diwaiu or Civil Court, and a Favjddri^ 
or Criminal Court, were instituted for each })rovincial division or 
collectorship as then constituted. The Ckdlcctor on the part of 
the Company as Diwan presided over the Diwdni Addlat or Civil 
Court, which had jurisdiction in all disputes concerning property, 
real or personal, in all causes of inheritance, marriage, and caste, 
and all claims of debt, disputed accounts, contracts, partnerships, 
and demands of rent.^ The Jutzi and Mufti of the district and two 
Mulvis sat in the Faujddri Addlat or Criminal ( !ourt to expound the 
Mahomadan law and determine how far accused persons were 
guilty of its violation : but it was made the C’ollector’s duty to 
see that the proceedings wore regular and the decision fair and 
impartial.'* An appeal lay fioin these Courts to the Sadr LHwdni 


* In a letter from the I'resident and Council of Fort William, dated 
.3rd November it was stated that the ivj^ular uourst} of justice was 
everywhere suspended ; but every man oxeicised it who hud the power of 
compelling others to submit to his decisions. Governor Vendst in his 
instructions to the Supervisors in 1770 described every decision of the 
Mahomadan authorities as a corrupt bargain wdth the Jiighest bidders. 
Speaking more especially of the Upper Provinces, the Earl of Moira 
wrote in 1815 : — *■ The former s^’stem left entirely at the discretion of the 
Amils the lives and properties of all the population of their several 
jurisdictons. There was orly aii appeal to the immediate Sovereign of 
the State, and he was geuerully inaccessible.” 

* Sometimes improperly PJumJddri. 

* The right of succession to zemindaris and talukdai'U was reserved 
for the decision of the President and Council. 

^ In order to afford free and easy access to justice and redress, a hosr 
was to be placed at the door of the Kachahri or Court-house, in which 
complainants might lodge their petitions at any time or hour they 
pleased, llie Collector was himself to keep the key of the box, and 
was to have it opened and the contents read iu his presence on each 
Court-day. At the same time trivial and groundless complaints were 
to be punished with a fine not exceeding five rupees, or corporal punish- 
ment not exceeding twenty lashes, accordiug to the degree of the offence 
and the person’s station in life. Dakaits were to be executed in the 
villages to which they belonged. ** for a terror and example to others.” 
The punishment for professional dakaits was death, and their families 
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Addlat or Chief Civil Court, and to the Nizdmat Addlat or Chief 
Ct'iiniual Court respectively. The Sddr Diwdni Addlat con- 
si «ited of the President and Members of Council, assisted by the 
Native Officers of the Khalsa or Exchequer. The Nizdmat 
Addlat consisted of a Chief Officer of Justice appointed on the 
part of the Nawab Nazim, and styled the Darogah-i- Addlat^ 
the Head Kazi and Mufti and three eminent Mulvis. It was 
their duty to revise the proceedings of the Fanjdari Adalat, and 
in capital cases prepare the sentence for the warrant of the 
Nazim. Their proceedings were subject to the control of the 
President and Council, so as to ensure regularity and impar- 
tiality.^ 

V 

§ 192. — In 1774, when the Collectors were recalled and Pro- 
vincial Councils established at Calcutta, Bardwan, Dacca, Mdr- 
shedabad, Dinajpore and Patna, the administration of civil justice 
was vested in these Councils to be exercised by one member in 
rotation. The Amils, who remained at the Collectors’ Stations, 
were also entrusted with certain judicial j)ower8, but an appeal 
lay from their decisions to the Provincial Councils. Mr. Hastings, 
to whom the superintendence of the administration of criminal 
justice had been particularly entrusted by the Government, now 
found this duty too onerous, and relinquished it. The Nizamat 
Adalat was in consequence moved back from Calcutta to Mur- 
shedabad and Mahomed Reza Khan was, on the recommendation 
of tlie Governor-General and Council, appointed to be “ N4ib 
Siibah or Minister of the Sarkar and guardian of his minority, 


were to be condemned to perpetual slavery. In 1773 Warren Hastings 
proposed that all convicted felons sentenced for life shoubl be sold ns 
slaves He arjfn<*d that by this means Government would be released 
from a heavy expense in erecting prisons, keeping guards and maintain- 
ing accumulating crowds of prisoners. The sale of convicts would 
moreover raise a cousiderable sura, if the disorders continued, and the 
community would suffer no loss by the want of such troublesome 
members. 

* The original Regulation is dated 2l8t August 1772, and will be found 
at page 1 of Colehnwla'x Supphnnt^nt. In all suits regarding inheritance, 
marriage, caste and other religious usages or institutions, the laws of 
the Koran with respect to Mahomadans and those of the Shaster with 
respect to Gentds. were to be invariably adhered to ; and on such 
occasions the Miilvis and Bramins were to attend and expound the law. 
The custom of levying chnuth (fourth part), panehattara (fee of five 
per cent.) or any other fee or commission on the amount recovered, and 
ithik. or fees on the decision of cases, as well as all heavy arbitrary fines, 
was abolished for ever. Persons guilty of flying from one Court to 
another, in order to prevent and protract the course of justice, were to* 
be considered non-suited and were also to be liable to fine. Persons 
guilty of preferring groundless, litigious, or vexatious appeals were to 
be punished by au enhancement of costs. 
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with authority to transact the political affairs of tho Sarkar, to 
superintend the Faujdari Courts and the administration of crimi- 
nal justice throughout the country, and to enforce the operation 
of the same on the then existing eatahlishnient, or to new model 
and correct it.”^ At the same time, in order to suppress dakaity 
or gang-robbery, Faujddrs or Native Officers of Police were ap- 
pointed to the fourteen districts into which Bengal W'os divided, 
with an appropriate number of armed men for the protection of 
the inhabitants and the transmission of intelligence of matters 
relating to the peace of the country. The administration 
criminal justice was, it may be observed, still conducted in tlie 
name of the Nawab Nazim and by his officers; but the Com- 
pany’s Government elfectually controlled and directed all its 
details.* 

§ 193. — The next important change was made in 1780, when 
distinct «Civil (\jurts, independent of the I’rovincial Councils, 
were established in the six divisions above-mentK)ned. Each of 
these Courts was to be presided (>ver by a (Vinipany’s Civil 
Servant, styled Superintendent of l)hvdiu Addlat^ who was to 
have jurisdiction in all causes of inheritance to zeminddrU^ 
talukddrUy chaudiahis or other real property, all matters of 
personal [iroperty, and in short, all other causes of a civil nature. 
All demands of rents or revenues,^ and all causes having an 
immediate relation to the public revenue, were reserved for the 
jurisdiction of the Provincial (-oiincils. Petitions of appeal 
against the decisions of the Superintendent of Diwani Adalat 


of the O over nor- General and Counexl of ISth October 

1776. 

- TIum will aj)pear from the instructioiiH given to Mahomed Ueza Khan 
and the sarctiou acconied to urrang<"Hu*iitH propoHod by him. It will be 
recollected that the grant of the Ditvani conferred on the Comi»any 
jurisdiction in revenue and civil inatlprs only (ante^ p. 2), while the 
Nizdmut or adniiiustration of criminal justice remained in the hands 
of the Nawab. VS'arren Hastings (letter of lOth July 177.‘J) pointed out 
that CHse** might happen in wldch an invariable observance of the rule 
of leaving this juiisdictiou in the hands of the Naw6b and his otficers 
might prove of dangerous consequence to the power by which the 
Government of the country was held, and to the peace and security of 
the inhabitants. *• Wherever such cases happen,” he continues, ” the 
remedy can only be obtained from those in whom the Sovereign power 
exists. It is on these that the inhabitants depend for protection, and 
for the redress of all their grievances, and they have a right to the 
accomplishment of this expectation, of w*hich no treaties nor casuistical 
distinctions can deprive them.” 

* Regulation of 11th April 1870 — Colebrooke^s Snpplementf p. 14, This 
was the first demarcation of the separate jurisdiction of Civil Courts 
and Revenue Courts^ which exists to the present hour. 
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were to be presented to the Provincial CounciP 
to the Governor-General and Council “i 
Sadr Diwani AdAlat.” It was soon found wiat tue i 
diction of the six Civil Courts thus constituted was too extensive, 
and in the following * year eighteen Civil Courts inclusive of 
these six were established at the most populous and central 
towns in the provinces.^ Fourteen of these Courts were placed 
under the charge of Company’s Servants “ hereafter to be styled 
Judges instead of Superintendents.” The remaining four^ were 
placed under the Collectors, “ the countries, over which it was 
proposed to extend their jurisdiction, being in general situated on 
the frontiers of the provinces and so poor and thinly ])eopled, 
that any additional Courts or jurisdiction, instead of atfording 
relief, might be productive of vexation to the inhabitants.” The 
duty of the Civil Courts was however to be considered entirely 
distinct from that of the Coilectorships. 

§ 194. — The increasing work of the Sadr Diwani Adalat was 
found to take up more time than the Govornor-(ieneral and Mem- 
bers of Council could sjiarc from their other duties ; and accord- 
ingly a separate Judge was (18th October, 1780) appointed to 
this Court.'* The Directors did not, however, approve of this 
arrangement, and in consequence of their orders the Governor- 
General and C'ouncil resumed charge of the (-ourt on the 15th 
November 1782. At the same time it w'as enacted by the 2l8t 


1 Lest it mijrht be “ a discouragemeut to the appellant to present his 
petition of u})peal to tbo same person who had decided against him in 
the first instance 

* RcguUit nm of Gth April 17S1 — (olrhrooh'it Supplrmvnt, p. 27. Ten 
of these statums uie still the Ip^ad-quariors ot I)i^trlct Courts. 

* Chettra. Boglepore. Islamabad, and liungpore. 

* Sir Blijah Impey. Chief Justicje of the Supreme Court, was the Judge 
appointed, on 11s. 7.000 a month. This was a politic act of Hastings to 
conciliate the Supreme Court, the proceedings of which in no slight 
degree embarrassed his administration. On other grounds also it was 
a wise measure, for the newly-created justiciary sadly required guidance 
and instruction. The new Judge’s fi^^t act was to draw up a Regulation 
consisting of 95 sections, wln’ch consolidated the useful portion of all 
previous rules with jiroper principh's of procedure, so as to make a sim- 
ple Code for the Mofussil Courts. He first pronded justice, equity and 
good conscience as the rule of substantive law to be administered in civil 
cases not otherwise provided for— a provision which is yet in force. 
The original Regulation will be found at page :17 of Colehrooke's Supple- 
ment. The reader is doubtless aware that Sir Elijah Impey was recalled 
for having accepted the office, and his appointment formed one of the 
articles of impeachment against Hastings. The conduct of Sir Elijah 
Impey was certainly irreproachable, for he declined to appropriate any 
portion of the salary of the new office, until the pleasure of the Lord 
Chanoellor should be known. 
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Gea III, cap. 70, b. 21, as follows : — “Whereas the Governor- 
General and Council, or some Committee thereof or appointed 
thereby, do determine on appeals and references from the country 
or Provincial Courts in civil causes : be it further enacted that 
the said Court shall and huvfully may hold all such ideas and 
appeals in the manner and with such pow'ers as it hitherto hath 
held the same and shall be deemed in law a C(mi*t ot Record ; 
and the judgments therein given shall he final and conclusive, 
except upon appeal to His Majesty in civil suits only, the value 
of which shall be five thousand pounds and upwards.”^ By the 
23rd section of the same statute, the Governor-General and 
Council w^ere empowered to‘ frame regulations for the Provincial 
Courts and (councils. 

§ 195. — Under orders of the 6th April 1781, the Faujdars 
introduced in 1774 were al)oli.shed, and the Judges of the Civil 
Courts were invested with the power as Magistrates of apprehend- 
ing dakaits an<l persons charged with the commission of any 
crime or acts of violence. They were not, however, authorized 
to try or punish such persons, hut were to send them imme- 
diately to the Daroghaof the nearest Fanjildrii'owci with a charge 
in writing setting f(»rth tlie grounds on which they had been 
apprehended. Certain zemindars were also invested with simi- 
lar jurisdiction. At the same time the Nawah was rcipiested “to 
give orders that lists with the names of all jinsoners in actual 
confinement by orders of the Faujdari (^)urts he monthly 
transmitted to the Governor-General, with separate lists of all 
persons committed in the course of tlie month, certifying by wliat 
authority each of them was apprehemled ; and similar lists of all 
prisoners discharged wdthin the same period, together with copies 
of the fativas or sentences and hukms or orders of the Nazim, 
passed and issued in the course of the same montlL”^ An ofiicer 


‘ The & 4 Wm. IV. cap 41, r 24. afteiw^arJa empowered His Mai'eRty 
in Council to make Regulations to the nmouiit or value of the proiKjrty 
in respect of which an appeal may be made to the Privy Oojincil : and an 
order wa« made on the loth Afwil 18:is. fixing IIh.. 10000 as the lowest 
Burn for which an ftpp<*al may be preferred from any Court in India as 
matter of right. I'lie limit Rtill remaiuH at thin amount. Appeals to the 
Privy Council in civil ca^es are now regulate*! by Act VI of 1874 I’here 
18 no right of appeal in criminal ca^es The Qwen v. Kilnlji liip'aviji and 
Ill Moo. Ind. Ap. 408: The Qiurnv All ti Paru and othem^WX 
Moo. Ind. Ap. 488 : Tlie Qnean v Jaihis^en Mukherji. IX Moo. Ind. Ap. 
168. 

* ReBoIntion of the Governor-G-eneral and Council, dated 6th April 1781, 
ColebrookFe Supplement . p. 130. This is another and an important in- 
etonoe of the direct control ansumed by the Company’s Government over 
the administration of criminal justice. 
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called liememhrancer of the Criminal Cotirts was appointed on a 
salary of sik. Rs. 1,000 per mensem to keep these returns so as 
to prove an effectual check on all the persons employed in the 
administration of cnminal justice, as well as for such other pur- 
poses as the experience of his office might suggest. 

§ 196. — In 1787 another change of system was made in pur- 
suance of instructions brought out by Lord Cornwallis. The 
Directors, stating that tlicy were actuated by the necessity of 
accommodating their views and interests to the subsisting manners 
and usages of the people, rather than by any abstract theories 
drawn from other countries or applicable to a different state 
of things, ordered that the offices of J udge and Collector should 
be united in the same person, who was also to have the power 
of apprehending offenders against the public peace, their trial and 
punishment being still, however, left with the Mahomadan officers 
of the Nawab.^ The greater simplicity, energy, justice and eco- 
nomy expected to be the result of the measure were assigned as 
additional reasons for the change, which had been advocated by 
Sir John Shore. “ People accustomed to a despotic authority,” 
he observed, ‘‘should look to one master. It is impossible to 
draw a line between the revenue and judicial departments in 
such a manner as to preveiit them clashing ; and in this case 
either the revenues must suffer, or the administration of justice 
must be suspended. Accordingly, with the exception of the three 
Civil Courts in the cities of Patna, Miirshedabad and Dacca, the 
European Civil Servants in each of the districts were vested 
with the powers of Judge, Collector and Magistrate, for their 
guidance in each of which capacities a separate set of Regular 
tions was drawn up, and their proceedings were directed to be 
kept wholly distinct in each department. * 

§ 197. — Up to 1790 the administration of criminal justice 
had been left in the hands of the Nawab Nazim and his officers, 
the European Magistrates merely arresting criminals and making 
them over to these authorities. It was found, however, that, 
“ from the inefficacy of the authority of the English Magis- 
trates over the zemindars and other landholders, the course of 
criminal justice throughout the country remained in a very weak 

‘As Mapristrates, they were also empowered to hear and determine 
complaints for petty offences, such as abusive language or calumny, 
inconsiderable assaults or affrays, and to punish the same, when proved, 
by corporal punishment not exceeding fifteen rattans, or imprisonment 
for not more than fifteen days. This was the first direct exercise of 
criminal jurisdiction by European functionaries in the Mofussil. 

* See the original Regulations, pp. 93, 131 and 253 of Colebroohc^s 
Supplement, 
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state/* while “ many of the lowest and most indigent classes of 
people were frequently liable to remain for a long period in con- 
finement, where the length of their sufferings, from the delay in 
their trial, very often more than equalled their demerits.** The 
numerous robberies, murders and other enorniities daily commit- 
ted throughout the country at the same time evinced the ineffi- 
ciency of the existing system for the repression of crime. The 
Governor-General in (\)uncil therefore “ with a view to ensure 
a prompt and impartial administration of the criminal law, and 
that all ranks of people ” might enjoy security of person and 
property,*’ resolved “ to resume the superintendence of criminal 
justice throughout the provinces.” Accordingly it was enacted 
by a Regulation, dated the 3rd December 1790, that the 
Niz^mat Adalat should be removed from Miirsliedabjid tt» Cal- 
cutta ; that it should thenceforth consist of the (»overnor-Gone- 
ral and Members of C(miicil, assisted by the Kazi-al-Kozjlat or 
head Kazi and two Muftis ; and that it “ should exercise all the 
powers lately vested in the Naib Nazim as Superintendent of the 
NizAmat Adalat, leaving the declaration of the law, as applicable 
to the circumstances of the case, to the Kazi-al-K()z4at and 
Muftis agreeable to former practice.” 

§ 198. — At the same time four Courts of (-iroiiit were cstab- 
lished for the divisions of Calcutta, Dacca, Murshedabad and 
Patna, each to be presided over by two (’ovenanted Civil Servants, 
to be denominated “Judges of the Court of (’ircuits for tho 
divisions ” to which they were respectively apjiointod, assisted by 
a Kazi and Mufti. The Judges were to make two circuits during 
the year, and to hold two gaol deliveries in each of the districts 
included in their divisions. “ The charge against the jirisoner, 
his confession (which was always to be received with circum- 
spection and tenderness ” j, the evidence for the jirosecution, and 
that for the defence, were to be heard in Jiis prt*sence and in that 
of the Kazi and Mufti. The fatwa, or law applicable to the case, 
was then to be written at the bottom of the record by the Kazi 
and Mufti. The Judges were carefully to consider meh fatwa^ 
and if it appeared to them consonant to natural justice and to 
the Mahomadan law,^ weie to pass sentence accordingly and 

* This law was at the same time moilifie»i an to ca-^es of murder, the 
relations of the murdered person being debarred from pardouing tho 
offender. It was also enacted that the doctrine of Yusaf .and Mahomed 

should be followed without the distinctions of Abd Hauifah. or in other 
words, that the intention of the criminal either evidently or fairly in- 
ferrible from the nature and circumstances of the case, and not the 
manner or instromeut of perpetration (except as evidence of intent) 
tbonld oonatitnte the rule for determining the punishment. According 
to Abd Hanifah, it was murder to kill a child by cutting its throat with 

12 
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issue their warrant to the Magistrate for its execution, except 
when death or perpetual imprisonment was the punishment 
ordered, in which cases the execution of the sentence was to be 
suspended until the orders of the Nizdmat AdAlat were received.^ 
The Judges of the Civil Courts in their capacity of Magistrates 
were to apprehend all murderers, robbers, thieves, house- 
breakers and other disturbers of the petice. They were also on 
complaint of such offences to issue their warrant for the arrest 
of the persons complained against. They were to hold a prelimi- 
nary inquiry into the facta If it appeared that the crime 
alleged had never been committed, or that the suspicion of the 
prisoner was wholly groundless, he was to be forthwith discharged. 
If, on the contrary, it appeared that the crime had been actually 
committed and that there wore grounds for suspecting the 
prisoner to have been guilty thereof, he was to be committed for 
trial at the next sitting of the Court of Circuit. Murder, rob- 
bery, theft and housebreaking were non-bailable. For other 
oflences bail might be taken. The Magistrates were invested 
with power to hear and determine, without any reference to the 
Court of Circuit, complaints of petty offences, such as abusive 
language or calumny, inconsiderable assaults or affrays, and to 
punish the same, when proved, by corporal punishment not 
exceeding fifteen rattans, or imprisonment not exceeding the 
term of fifteen days.^ 

a lethal weapon, such as a knife : but to kill it by holdin^^ its head 
under water until it was suffocated was not murder. Professional 
oriuiinala understood the difference, and acted accordingly. The punish- 
ment of mutilation was abolished in the following year (1791), fourteen 
years' imprisonment with hard labor being substituted for the loss of 
two limbs, and seven years’ imprisonment for the loss of one. 

* The two Judges sat together, but, in the event of tho occasional 
absenoe or indisposition of one, the other might act alone. 

* By orders of the 15th April 1791, fine was allowed to be substituted 
for corporal punishment or imprisonment. By orders of 24th February 
1792, the Magistrates were authorized to punish petty thefts with cor- 
poral punishment not exceeding thirty rattans, or imprisonment not 
exceeding one month. In the same year a reward of ten sikka rupees 
was offered for the conviction of each dakait, criminals released after 
undergoing six months’ imprisonment or more were allowed a sum suffi- 
cient to maintain them for a month, and prosecutors and witnesses were 
allowed their expenses, all which or similar provisions are to be found 
in the present system. By orders of the 7th December 1792, the Police 
were taken out of the hands of the landholders and farmers and placed 
immediately under the Magistrates, who were authorized to appoint 
Daroghas for jurisdictions not exceeding ten coss square (a ooss is about 
two miles), into which they were to divide their districts. Some of the 
rules then laid down for the guidance of the Police are to be found in 
the existing Cknle of Criminal Procedure. The village watchmen were 
declared subject to the orders of the Darogha. 
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§ 199. — The next change of system was made in 1793, from 
which year are dated the Regulations of the Bengal Code, with 
which more specially this work is concerned. Lord Coniwallis 
had carried out the instructions of the Court of Directors in 
uniting the offices of Judge, Collector and Magistrate in the same 
person on his first arrival ; but experience satisfied him that the 
result of this system would be to sacrifice the administration of 
justice to the sup[)osed fiscal interests of Covenmicnt. He 
therefore determined to vest the collecticm of revenue and the 
the administration of justice in separate officers, to abolish 
the Mai Adalats or Revenue ('onrts, and to withdraw from 
the Collectors of Revenue all judicial powers, ti ansferring the 
cognizance of all causes previously tried by the Revenue Officers 
to the Courts of Diwani Adalat.^ At the same time (Government 
resolved “ to divest itself of the ]>ower of interfering in the 
administration of the laws and regulations in the first instance; 
reselling only, as a (./ourt of appeal or review, the decision of 
certain cases in the last resort ; and to lodge its judicial authority 
in Courts of Justice.” It was further declared that “ the authority 
of the laws and regulations so lodged in the (Jourts, shall extend 
not only to all suits between native individuals, but that the 
officers of Government employed in the collection of the revenue, 
the provisions of the (Jom])any's investment, and all other financial 
concerns of the public, shall be amenable to the (-ourts for acts 
done in their official capacity in opposition to the Regulations;” and, 
that “ Government itself, in superintending the various branches 
of the resources of the State, might be precluded from injuring 
private property,” the Governor-General in Council ‘‘ determined 
to submit the claims and interests of the public in such matters to 
be decided by the Courts of Justice, according to the Regulations, 
in the same manner as suits between private individuals.”^ 

§ 200. — The following is the constitution of the Courts for the 
administration of civil and criminal justice, as remodelled by the 
Regulations of 1793: I. — The Sadr Diwani Addlat and Nizdmat 
Addlat^ which may be regarded iis a single Court having a civil 
and criminal side. The Members of this Court were the Governo)-- 
General and Members of Council, with the addition, on the 
criminal side, of the Head Kazi of Bengal, Bahar and Orissa, and 


* The considerations which induced Lord Cornwallis to make this 
change are set forth in the Preamble to Regulation II of 1793, see po«t. 
See also Uarington's Analyns, vol. i, pp. 24 — 27. 

* See Preamble to Regulation III of 1793. Much useful information 
as to the manner in which claims against Government, as distinguished 
from claims against its officers for malfeasance, were to be dealt with 
wUl be found in Eejiulation VIII of 1806, especially in the Preamble. 
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two Muftis.^ II. — Four Provincial Courts of Appeal and Circuity 
one for each of the divisions of Calcutta, Dacca, Murshedabad 
and Patna. Each of these Courts was presided over by three 
Judges.^ III. — Twenty-three Zitlah and thre^ City Courts^ each 
presided over by a single Judge, who also licld the office of 
Magistrate for the Zillah or City under his jurisdiction, in which 
latter capacity he was further vested with the superintendence 
and control of the Police.'^ To each of these three classes of 
Courts was attached a Register, who was the Chief Ministerial 
Officer of the Court, and moreover exercised minor judicial powers,® 

XV. Native Commissioners for the trial of civil suits, clioseii from 

amongst the principal proprietors of laud, farmers, tehsildars, 
managers, under-famiers, creditable merchants, traders and shop* 
keepers, altamghadars, jagirdars and Kazxs.^^ 

g 201. — The services of these Native Commissioners might be 
utilized in three ways : (1) as amins or referees, for the trial of 
such suits for money or personal property not exceeding fifty sicca 
rupees in amount or value, as might l)e referred to them by the 
Judge ; (*i) as salisAn or arbitrators, for the decision of such suits 
as the parties referred to them under an arbitration bond contain- 
ing an agreement to abide by their decision (3) as Munsifs, for 
receiving and trying suits preferred against under-renters or 
raiyats in the estate, farm, or jagir in virtue of which they were 
vested witli the office of Commissioner. An appeal lay from their 

• See section 2 of Regulation VI of 1793, and section 67 of Regula* 
tion IX of 1793. The Preamble to this latter Regulation contains a good 
summary of the antecedent history of the administration of criminal 
justice. 

* These were in fact the Courts of Circuit established in 1790, 
remodelled as to their constitution and jurisdiction. 

* At Dacca, JMurshedabad and Patna. A list of all these Courts will 
be found in section 2 of Regulation III of 1793. 

* See Regulation XXII of 1793. 

• The junior members of the Covenanted Civil Service were also 
attached as Assistants to the Judge-Magistrate. 

• Natives had been employed in this way from the beginning. By the 
11th article of the Regulation of the 16th August 1772, “ all disputes of 
property, not exceeding ten rupees,” were to “be decided by the head 
farmer of the pargana to which the parties ” belonged ; and his decree 
was to be final.” By the 6th article of the Regulation of the 5th July 
1781, six Mdnsifs or public arbitrators at a salary of Rs. 60 each were 
attached to each mofussil Dlwani Addlat. Regulation XL of 1793 
however largely extended their employment and jurisdiction. Those 
who say that the system of Lord Cornwallis wholly closed the public 
service against natives, appear not to have sufficiently conBider<^ the 
provisions of this Regulation. 

’ ^eir decisions in these oases were final unless corruption were 
proved by the oat^ of two creditable witnesses — Clause 3, section 10* 
jiegulation XL of 1793. 
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decisions to the J udge. These officers had no criminal jurisdic- 
tion. The Registers had jurisdiction in suits for money or personal 
property not exceeding in amount or value 200 sicca rupees ; in 
suits for rent-paying land, the annual produce of which did not 
exceed the same amount ; and for lakhiraj land, the annual produce 
of which did not exceed twenty sicca rupees. Their decrees were 
not however valid until approved and countersigned by the Judge.* 
Registers had no criminal jurisdiction. The Judge-Magistrate in 
his capacity of Magistrate exercised a minor original criminal 
urisdiction in respect of petty assaults and thefts, and committed 
persons charged with more serious offences for trial before the 
Court of Circuit.* lii his office as Civil Judge he w’as empowered 
to take cognizance of all suits respecting the succession or right 
to real or personal property, land-rents, revenues, debts, accounts, 
contracts, partnerships, marriage, caste, claims to damages for 
injuries, and generally of all suits and complaints of a civil nature. 
The Judges were invariably to state in every decree the grounds 
on which ” it was passed ; and an appeal lay from their decrees 
in all cases to the Provincial Court. ^ 

§ 202. — The Provincial Courts were empowered to try in the 
first instance any suit or complaint, or any matter of a civil 
nature transmitted for trial by the Governor-Cencral in Council 
or by the Sfldr Diwiini Adalat. They might rec(‘ive any original 
suit cognizable by a Zillah or City Judge and direct him to try 
it, if he had refused so to do. They might receive petitions 
respecting suits pending before or decided by Zillah or (Jity Judges, 
and direct them to proceed in the matter thereof, if they had 
refused to do so. They were empowered to receive charges of 
corruption against the same functionaries ; and, if the complain- 
ant made oath of the truth of the charge and gave security to 
prosecute it, they were to forward it to the Sadr Diwani Addlat.'* 
In the exercise of civil appellate functions they heard appeals 
preferred from the decrees of the Zillah and (fity Judges ; and, 
when the original suit had not been sufficiently investigated, or 
for any other reasonable cause they might take new evidence, or 
remand the case to have it taken. The decrees of the Provincial 
Courts were final in all suits in which the decree was for lakhiraj 

* Section 6 of Regulation XIII of 179.3. 

* His jurisdiction as Maj^istrate remained in all essential respects the 
same as it was constitute in 1790, Regulation IX of 1793 merely 
incorporating without alteration the rules applicable to bis duties 
contained in the old Regulation of the 3rd December 1790, and one or 
two amendments subsequently made — see p. 112, note. 

* Section 20 of Regulation III of 1793, 

* Section 6 of Regulation V of 1793. 
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land, the annual produce of which did not exceed one hundred 
sicca rupees ; or for any revenue-paying estate or dependent 
taldk, the annual produce of which did not exceed one thousand 
sicca rupees, and in all other cases, when the decree was for a 
sum of money or personal property or real property, the amount 
or value of which did not exceed one thousand sicca rupees. In 
all cases other than these, an appeal lay from the decrees of the 
Provincial Courts to the Sadr Diwani Adalat.^ The same Judges 
were also Judges of the Court of Circuit, which, as a Court of 
original criminal jurisdiction, tried all prisoners committed by 
the Magistrate's. Sentence was passed according to the fatwa of 
the K azi and Mufti, and was carried into execution at once ; 
unless it were a sentence of death, or of imprisonment for life, 
in which cases it was not to Ikj executed until after a reference 
to, and recei})t of the final order of, the Nizamat Adalat.^ There 
was no appeal from the Court of Circuit. 

§ 203. — The Sadr Diwani Adalat as constituted in 1793 
exercised no original civil jurisdiction, being a Court of appeal 
and superintendence only. As an Appellate Court, it heard 
appeals from the decrees of the Provincial Courts in cases in 
which an appeal was allowed by law.^ It might take additional 
evidence when for any cause it deemed it reasonable to do so.^ 
Its decrees were final in all suits whatever. It was empowered to 
receive original suits or appeals in which the Zillah or City 
Judges, or the Provincial Courts had respectively omitted or 
refused to proceed, and could by precept command those authori- 
ties to proceed to hear and determine them. In like manner it 
might receive petitions respecting suits or appeals pending before 
the same authorities, in case they had refused to receive them, 
and might direct them to receive such petitions and pass proper 
orders thereupon. It was empowered to permit the Judges of 
the Provincial Courts and of the Zillah and City Courts to 
adjourn their Courts occasionally for not more than one month, 
such adjournments collectively not to exceed two months in the 
year.® It could suspend Judges of the Provincial or Zillah or 

* Section 30 of Regulation Y of 1793, and section 10 of Regulation 
VI of 1793. 

* Section 47 of Regulation IX of 1793, which is the same almost 
verbatim as the 32nd clause of the old Regulation of 3rd December 1790. 

* See last para, and note 2 above. 

* The witnesses might be examined by a Judge in open Court or bj 
the Register. 

^ And see Regulation III of 1798, which provides for an adjournment 
during the Du^^serah and Mohurntm, Section 10 of Regulation I of 1806 
empowered the S&dr Court to disallow vacations when the work was in 
arrear. Vacations are now provided for by section 17 of Act VI of 1871. 
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City Courts, who wilfully disobeyed or neglected to perform the 
commands contained in any process, rule, or order of the Courts 
to which they were subordinate.^ It was empowered to receive 
charges of corruption against the Judges of the Provincial Courts 
or of the Zillah or City Courts. Such charges could be tried by 
the Sadr Diwiiui Adalat ; or, in the case of a Judge of a Zillah 
or City Court, by the Provincial Court; or, in the case of a Judge 
of a Provincial Court, by a S[)ecial Commission of three or more 
Judges of the other Provincial Courts : or the Covonior-General 
in Council might order the accused party to be prosecuted in the 
Supreme Court of Judicature by the law-officers of Gewernment, 
If the charge were established, the Governor-General in Council 
might remove the Judge, or suspend him from the Company's 
service, or pass such other order as might appear proper. The 
jurisdiction of tlie Nizamat Adalat w'as exercised in capital cases, 
and in cases in which a sentence of imprisonment for life appeared 
proper, such cases being referred for final orders by the Courts of 
Circuit. In addition to tliese purely judicial functions, it exer- 
cised a general superintendence over the administration of crimi- 
nal justice and the Police of the country. 

§ 201. — Such is a sketch of the constitution and jurisdiction 
of the Courts of justice as organized in 1793. It is usually said 
that the system tlieu estjiblished exists, more or less altered, at 
the present day ; but it might convey a more accurate impression 
to say that so many alterations and improvements have been 
made, that the architects of 1793, if now alive, would with 
difficulty recognize the original structure in the enlarged and 
improved modern edifice. In order to convey in a brief space as 
clear as possible a view of the changes which have been made 
during a period of eighty-two years, it will be convenient to take 
separately each of the Courts which existed in 1793 and succinctly 
trace its history from that period down to its abolition, or to the 
present time, if its existence has continued so long, reserving 
certain important points for subsequent separate notice. This 
will be best done in the following order : — I. Sadr Diwdni and 
Nizamat Adalat. II. Provincial Courts and Courts of Circuit, 
III. Registers. IV. J udge-Magistrates, subsequently divided into 
(1) Judges, and (2) Magistrates. V. Native Judicial Officers. 

§ 205. — In 1795, tiie jurisdiction of the Sadr Dfwani* Addlat 
and Nizdmat Adalat* was extended to the province of Benares. 

' Section 15 of Regulation V of 1793, and section 13 of Regulation VI 
of 1793. 

* Regulation X of 1796. 

* Section 22 of Regulation XVI of 1795. By section 23, no Braxnin was to 
snfEer death. Transportation was to be substituted for the capital seutenoe. 
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In 1797 the limit of value for appeals from decrees passed by the 
Provincial Courts of appeal for money or other personal property 
was raised from one thousand to Jive tkoitsand sicca rupees and 
in the following year the same limit was extended to decrees for 
land or other real property.^ These changes were made with a 
view to diminish the number of appeals and so reduce the work 
of the SAdr Diw^nf Adalat ; but, by reason of the various public 
duties of the Governor-General and of the Members of the 
Supreme Council, unavoidable delays occurred, and the number 
of undecided causes in appeal increased.® It was further con- 
sidered essentially necessary to the impartial, promj)t and efficient 
administration of justice, and to the permanent security of the 
persons and properties of the native inhabitants of the provinces, 
that the Governor-General in Council, exercising the supreme 
legislative and executive authority of the State, should adminis- 
ter the judicial functions of the Government by the means of 
Courts of justice distinct from the legislative and executive author- 
ity of the State. Accordingly it was enacted in 1801 that the 
Court of S4dr Diwdiu'* Addlatand the Court of NizAmat® Addlat 
should thenceforth consist of three Judges to be denominated 
respectively Chief Judge, and Second and Tliird Judge, of whom 
the Chief Judge wtxsnot to be the Governor-General or Commander- 
iu-Chief, but was to be one of the Members of the Supreme 
Council to be appointed by the Governor-General in Council ; and 
the Second and Third Judges were to he a])pointed from among 
the Covenanted Civil Servants, not being Members of the 
Supreme Council. At the same time the Nizamat Adalat was 
invested with powers of suspending the Judges of the Courts of 
Circuit and the Zillah and City Magistrates, similar to those 
previously conferred upon the Sadr Diwanf Adalat in the case of 
the same functionaries as Judges of the Provincial Courts and 
Zillah and City Courts. The Sadr Diw^ni and Nizamat Adalat 
were further directed to report to the Governor-General in Coun- 
cil all instances of wilful neglect of duty or aggravated miscon- 
duct by a Covenanted Servant employed in any of the Courts in 
a judicial or ministerial capacity ; but, if the case appeared to 
involve an error of judgment only or a slight default, for Which 
an admonition from the Court was deemed a sufficient correct ion> 
the Court were authorized, in the former case, to notice the error 

* Regulation XII of 1797. 

* Regulation V of 1798. 

* Preamble to Regulation II of 1801. 

* Section 3 of Regulation II of 1801. 

* SeoUon 10 of £^galation 11 of 1801. 
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or the information and guidance of the party who might have 
committed it ; and, in the latter case, to advise him of his fault 
and admonish him accordingly.^ 

§ 206. — The jurisdiction of the Sadr Diwani* Addlat and Niza- 
mat® Addlat was extended in 1803 to the provinces ceded by the 
Nawdb Vizier, and in the course of the following two years to 
the Conquered Provinces and Bundlekund.'* In 1805, in order 
that “the separation of the judicial authority from the executive 
authority in all their respective branches and gradations 
(which formed a fundamental princi])le of” the “constitu- 
tion” of 1793) might “be carried into full and complete 
execution both in form and in practice,”® it was enact- 
ed that the Chief Judge was no longer to be a Member of 
Council, but was to be selected from among the Covenanted 
Servants who were not Members of the Supreme Council. This 
provision w'as however rescinded in 1S07, and it was enacted that 
the Courts of Sadr Diwiini Adalat and Nizamat AdMat should 
consist of a Chief Judge, heimj a J/e7nl^e?' of the 8vpreme Council, 
but not the Covernor-Ceneral nor the Commander-in-C-hief, 
and of three Puisne Judges to be selected from among the Com- 
pany’s Covenanted Servants.® In 1811 it was enacted that 
these Courts should consist of a Chief Judge and of as many 
Puisne Judges as the Covernor-Ceneral in Council might from 
time to time deem necessary for the dispatch of the business of 
the Courts. The words “ being a Member of the Supreme 
Council ” were here omitted as a necessary cjualifi cation 
for the Chief Judge.^ In 1829 the denomination of Chief, 
First, Second, Third, &c. Judge was discontinued.*^ In 1808 it 
was enacted that, when it was necessary for the speedy determin- 
ation of cases, one Judge of the Nizamat Adalat might sit and 
exercise the powers of the Court ; but when he did not concur 
with the Court of Circuit, he was to wait until another Judge 


* Sections? and 14 of Regulation II of 1801. These provisions have 
only recently been repealed. 

The reader may be reminded that a reference to the second column of 
the Chronological Table will show whether any provisions, the sections 
containiDg which are quoted iu these notes, have or have not been 
repealed. 

* Regulation V of 1803. 

* Regulation VIII of 1803. 

* Sections 10 and 14 of Regulation VIII of 1805, and Regulation IX 
of 1804. 

* Preamble to Regulation X of 1805. 

* Regulation XV of 1807. 

’ Regulation XII of 1811. 

* Section 2 of Regulation III of 1829. 
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could sit with him before orders were passed.^ In 1810 one 
J ndge of the Sddr Diwani Adalat was empowered to hold a sit- 
ting of this Court, when, from unavoidable cause, a second Judge 
was not available, but he could not revei\se or alter any decision or 
order until a second Judge sat with him.^ In 1814 it was made 
a necessary qualification for the office of Judge of the Sadr 
Diwani Adalat and Nizdmat Adalat that the person to be appoint- 
ed should have officiated for not less than tliree years as Judge 
of the Provincial Court of A])peal or Court of Circuit ; or that 
he should previously have discharged judicial functions, civil 
or criminal, for a period of not less than nine yearsA At 
the same time the Sadr Diwani Adalat was empowered to 
transfer to their own file and try suits amounting to 50,000 
current rupees, or 43,103 sicca rupees (being the amount 
fixed for ajipeals to the King in Council \ whenever, from pressure 
of business in the Provincial Courts, it appeared that they could 
in this way be more conveniently or expeditiously triedA 

§ 207. — In 1831 a Court of Sadr Diw’ani and Nizamat Addlat 
was constituted for the Western Provinces and the jurisdiction 
of this Court of Nizamat Adalat was declared to extend to the 
province of Kumaon and the Saugor and Nerbudda territories. 
The Court was to consist of one or more Judges, assisted by two 
Muftis and a Register, and w^as to be stationed at Allahabad or 
any other place directed by the Governor-General.® Provision was 
made in the same year for referring questions upon which there 
was an equality of voices in either Court for the decision of a 
Judge of the other Court : and it was declared sufficient for the 
latter to form and record his judgment on a careful perusal and 
consideration of the proceedings, and without requiring the attend- 
ance of the parties or their vakils.^ The Court of Sadr Diwani 

* Section 6 of Regulation VIII of 1808, and see section 17 of Regula- 
Jation XXV of 1814. 

* Section 6 of Regulation XIII of 1810. Two Judges had been pre- 
viously necessary to hold a sitting. In 1831. the rules as to the powers 
of a single Judge in the Sadr Diwani and Nizdmat Adalat were further 
modified and amended by Regulation IX of that year. See also sec- 
tion 16, Regulation XXV of 1814 and Act II of 1843. The latter Act 
enacted that if in trying an appeal, regular or special, a single Judge 
was of opinion that the decision ought to be reversed or altered, he was 
to call in two other Judges, and three Judges sitting together were to 
decide the appeal without any additional voice 

* Regulation XXV of 1814. 

* Clause 1, section 6 of Regulation XXV of 1814. 

* See ante, § 186, 

* Regulation VI of 1831. 

* Sections 9 and 10 of Regulation IX of 1831. For an example, see 
Udey Kunwar v. Moshan AH and othertf VI B.L.E. 283 and XIII, Moo* 
Ind. Ap. 666. 
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and Nizamat Addlat at Calcutta was abolished in 1862 upon the 
establishment of the present High Court under the provisions of 
the 24 & 25 Vic., cap. 104, s. 8.^ The Court of Sadr Diwanl and 
Nizamat Adalat of the Western Provinces was abolished in 1866, 
on the establishment of a High Court for tlie North-Western 
Provinces under the provisions of section 16 of the same Statute. 

§ 208. — Turning now to the Provincial Courts and Courts of 
Circuit, provision was made in 1794 for forming two Courts of 
Circuit in each division so as to expedite the gaol deliveries which 
were to be hold half-yearly in each zillah. One Court was to 
consist of a Judge, the Register and the Kazi : and the other of a 
Judge, one of the Assistants to the Register and the Mufti.^ The 
Third Judge was to remain at the Sailr station in order to perfonn 
the other duties of the Court : and the three Judges were to do 
this in rotation.^ The same Judge was not to make two circuits 
successively to the same districts. In 1795 a Provincial Court of 
Appeal^ and Court of Circuit® was established for the province of 
Benares. In 1797 it was enacted that there should bo only one 
Court on Circuit, which ^^as to be presided over by the Second 
and Third Judges alternately, attended by the Kazi and Mufti 
alternately.® In 1799 provision was made for holding a monthly 
gaol delivery in the cities of Dacca, Milrshedabild and Patna.^ 
In 1803 a Provincial Court of Appeal^ and Circuit'^ was establish- 
ed at Bareilly for the provinces ceded by the Nawab Vizier. The 
number of Judges in all the Provincial Courts was raised from 
three to four in 1814:^® and in 1826 the Covernor-Coneral in 
Council was empowered to appoint to each Court as many Judges 
as were necessary for the dispatch of business.'^ Three years 


* The Supreme Court was abolished at the same time and by the same 
provisions. The Judges of both Courts became Judges of, and the juris- 
dictions of both Courts were transferred to. the new High Court. The 
change is usually described by saying that the Supreme and S4dr Courts 
were amalgamated in the High Court. 

* Section 3 of Regulation VII of 1794 ; and see sections 11 and 12 of 
Regulation XXV of 1814 as to the powers of the Judge who remained at 
head-quarters. 

* S^tion 4. Regrulation VII of 1794 ; and see section S, Regulation I of 
1806 ; Regulation I of section 3, Regulation V of 1814. 

^ Regulation IX of 1796, 

* Section 6, Regulation XVT of 1796. 

* Section 2 of Regulation III of 1797. 

’ Regulation II of 1 799. 

® Section 2, Regulation IV of 1803. 

* Section 2, Regulation VII of 1803. 

*• Regulation V of 1814. 

“ Regulation I of 1826. The ofScial designations of First. Second, Third, 
Fourth Judge, See., were abolished by sectftn 2, Regalatiou 111 of 1829. 
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previous service as a Judge or Magistrate, or six years previous 
discharge of judicial functions, civil or criminal, was, in the former 
year, made a necessary qualification for the office of Judge of a 
Provincial Court. ^ 

§ 209. — It was enacted in 1793 that, in all cases of a difference 
of opinion between the Judges of the Provincial Court of Appeal 
and Circuit, the opinion of the majority was to determine ; that, 
when there were only two Judges present, the senior was to have 
the casting vote ; and that two Judges were necessary to hold a 
Court of Appeal. 2 In 1797 it was provided that, in cases in 
which the decisions of the Provincial Court were final, the casting 
vote of the senior Judge should prevail only when it was for 
affirming the decree of the lower Court ; and that, when it was 
for reversing or altering such decree, the case should lie over 
until the return of the Third Judge from circuit, when it should 
be decided by a majority of voices.^ In 1814 it was enacted 
generally that, in all cases of a difference of opinion between two 
Judges, the determination was to be suspended until the opinion 
of a third Judge could be taken and the decision was then to be 
according to the majority of voices. One Judge of the Provincial 
Court was in 1810 empowered to hold a Court of Appeal, when 
from unavoidable cause two Judges were not available : but, if he 
were of opinion that the decision or order ought to be reversed, 
he was not to pass final orders until one or more of the other 
Judges could sit with him.® It was subsequently enacted that, 
if a second Judge sitting afterwards upon the same appeal con- 
curred in the opinion of the previous Judge, the decree might 
he passed accordingly without waiting for a sitting of both 
Judges.® 

§ 210. — In 1797 the decrees of the Provincial Courts for 
money or personal property not exceeding five thousand rupees 
in amount or value were made filial.^ In 1808, an original civil 
jurisdiction was given to the Provincial Courts in all regular 
suits for an amount or value exceeding 5,000 sicca rupees, which 
were thenceforth to be tried in these Courts and not in the Zillah 


* Section 2. Reerulation XXV of 181 ♦. 

* Regulation XLVII of 17113. extended to Benares bv Regulation XXV 
of 1795. See as to the Ceded Provinces. Regulation XV of 1803, extended 
to the Conquered Province* **. &c bv seotiou 17, Regulation VIII of 1806. 

* Section 7. Regulation TII of 1797. 

^ Sections 9 and 14 of Regulation XXV of 1814. See also section 4 of 
Regulation III of 1829. 

* Section 2 of Regulation XIII of 1810. 

* Section 8 of Regulation XXV of 1814. 

* Section 2, BeguUition XII 1797. 
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and City Courts.^ Provincial Courts were further empowered 
in 1814 to transfer to their own files from those of the Zillah 
or City Courts, and try suits exceeding Rs. 1,000 in value or 
amount, when from pressure of business in the lower Courts it 
appeared that they could be so tried more couveuiently and 
expeditiously.^ In 1829 the powers of the Courts of Circuit 
were transferred to the newly created Commissioners of Revenue 
and Circuit ; and the powers and authority of the J udgcs of the 
Provincial Courts in their capacity of Judges of Circuit oetxsed.® 
The Law Officers of these Courts were abolished in the same 
year.^ Regulation V of 1831 made wholly new provisions for 
the administration of civil j ustice ; and the Oovernor-Cenoral in 
Council was thereby empowered to introduce its provisions by an 
order in Council into any district into which he deemed their 
introduction proper. From the date fixed in such order of 
Council for the operation of the Regulation in such district, tho 
Provincial Court was to cease to receive original suits and appeals. 
Finally the Covenior-General in (Vnincil was enipoMcred by Regu- 
lation II of 1833 to abolish any Provincial Court, as soon as the 
provisions of Regulation V of 1831 had been introduced into all 
the districts constituting the jurisdiction of such Court. Effect 
was almost immediately given to this power, and the Provincial 
Courts ceased to exist. 

§ 211. — In 1794 Zillah and (-ity Judges were empowered to 
refer to their Registers® for trial and decision suits for money or 
personal property not exceeding in amount or value two hundred 
sicca rupees ; or for malguzarl (revenuo-paying) land, the annual 


* Sections 2 and 3, Regulation XIII of 180H. By section 2 of Regu- 
lation XIX of 1817 the jurisdiction of City and Zillah Judges was raised 
to Rs. 1,000, the plaintiffs in suits between Rs. ^^()(H) ami 10,000 being 
allowed the option of instituting their cases in the Courts of these 
Judges or in the Provincial Courts. When tho Provincial Courts were 
abolished, the original jurisdiction of the Zillah and City Judges was 
extended to all suits without limit of value — see clause 3, section 27, 
Regulation V of 1831. 

* Section 3, Regulation XXV of 1814. 

* Sections 3 and 5, Regulation I of 1829. 

* Section 7, Regulation III of 1829. 

* These Registers, as also the Registers of the S4dr Diwdnf and Niza- 
mat Adalat. and of the Provincial Courts of Appeal and Circuit, were 
Covenanted Civil Servants, and their Offices afforded excellent training 
for the higher office of a Judge. They were the Chief Ministerial Officers 
of the Courts to which they were attached, and also exercised minor 
judicial functions. The Register of the Sadr Court was empowered to 
take evidence when directed! to do so by the Court, and discharged other 
important functions, acting, for example, as Secretary to the Court in 
the exercise of its important administrative powers ; and see section 1 
of Act XVII of 1811. 
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produce of which did not exceed the same amount ; or for lafchirdj 
land, the annual produce of which did not exceed twenty rupees. 
In cases for money or personal property not exceeding twenty- 
five sicca rupees in amount or value, the decision of the Register 
was final, subject to revision by the Judge. In all other cases 
decided by him, an appeal lay to the Provincial Court of Appeal 
but in the following year this appeal was directed to lie to the 
Zillah or City Judge, ^ whose decision was declared final.® In 
1800 Zillah and City Judges were empowered to refer to their 
Registers appeals from the decisions of Native Commissioners, in 
which the property in dispute did not exceed twenty-five sicca 
rupees ; and the decrees of the Registers thereupon were final f 
but this appellate jurisdiction was taken away® in 1803, the 
jurisdiction of Registers to try original case referred to them by 
the Judges being at the same time extended to suits for money 
or other personal property not exceeding five hundi’ed sicca 
rupees in amount or value ; for malguzari land, the annual produce 
of which did not exceed the same amount ; for lakhirSj land, 
the annual produce of which did not exceed fifty sicca rupees ; 
and for other real property, the computed value of which did not 
exceed five hundred sicca rupees.® 

§ 212. — In 1814 the Governor-General in Council was em- 
powered to invest Registers of tried ability in special cases with 
jurisdiction to try such appeals from Munsffs or Sadr Amins, or 
original suits exceeding five hundred rupees in value or amount, 
as might be referred to them by the Zillah and City Judges. 
Their decisions on appeal were final unless the Zillah or City 
Judges saw reason to admit a second or special appeal. Theii 
decrees in original suits so referred and tried were appealable to 
the Provincial Courts.^ In 1821 Registers stationed at places 
other than the head-quarters of the Court of the Zillah or City 
Judge were empowered to receive original suits or appeals such 
as might be referred to them under the provisions just noticed.^ 
Judges and Magistrates Were by Regulation XI of 1824 empower 
ed to depute their Registers, Assistants or other Covenanted 

* Sections 3—7, Repfulation VIII of 1794. 

* Section 3. Regulation XXXVI of 1795. 

* Section 4, Regulation XXXVI of 1795. 

^ Section 2, Regulation III of 1800 

* Clause 4. section 6, Regulation XLIX of 1803. 

® Clause 1, id, 

’ Section 9 of Regulation XXIV of 1814 ; and see section 9 of Regula 
tion II of 1821, and Regulation III of 1824. 

* Section 11 of Regulation II of 1821. Section 14 of the same Hegu 
lation abolished the office of Register of the Provincial Courts of Appea 
and Circuit. 
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Servants subordinate to them to make local investigations for 
the purpose of determining boundary disputes, contested rights 
of possession or other matters connected with pending civil suits 
or subjects of inquiry in the criminal court. Section 2, Regula- 
tion VIII of 1794 and the corresponding enactments,^ which 
authorized the reference of civil suits for trial to the Registers 
of the Zillah and City Courts, were repealed by clause 1, sec- 
tion 29, Regulation Vll of 1831 j and the Registers* Courts were 
thus in effect abolished.^ 

§ 213. — We have seen that the offices of Judge and Magistrate 
were united in the same person under the system of 1793. In 
1795 this system was extended to the province of Benares — 
three Zillah, and one City, Courts being established therein.^ In 
the same year the jurisdiction of the Bardwan Court was divided, 
and a new Court established at Hughh.^ in 1803, the system 
was extended to the provinces ceded by the Nawiib Vizier, and 
seven Zillah Courts were constituted in those provinces.® In 1810 
a permissive Regulation was passed, under the provisions of 
which the Governor-General was empoweied to appoint a person 
other than the Judge of the Zillah or City to hold the office of 
Magistrate, whenever it was considered expedient to make such 
an appointment : and also to invest the Magistrate of any Zillah 
or City with a general concurrent authority as Joint Magistrate 
in any contiguous or other jurisdiction or m any part thereof.^ 

* So in the original, but the draaght'^inan’s work has not been done 
very accurately. Section 2 of Regulation VIII of 17114 is merely a 
repealing section, and the enacting provisions are contained in the 
sections that follow, and in later Regulations. 

* It was only in 1871 that the law relating to the office (Regulation 
XIII of 1793) WHS repealed. 

• Regulation VII of 1796. 

* Section 7 of Regulation XXXVI of 1795. 

• Regulations II and VI of 1803. 

• Regulation XVI of 1810, which also provided for the office and duties 
of Assistant Magistrate. This was the origin of the term •* Joint 
Magistrate,” which has now no real significance beyond designating two 
grades of Covenanted Servants with reference to the salaries drawn by 
those who are placed therein. When the offices of Magistrate and Col- 
lector were united under Lord William Beutinck’s administration (1831), 
it was soon found that the Collector-Magistrate was unable to cope with 
the judicial portion of his duties, and accordingly Joint Magistrates and 
Deputy Collectors on Rs. 1,000 per mensem, and Head Assistants on a 
salary of Rs. 700 per mensem, were appointed in order to render more 
efficient aid than could be given by Assistants vested with such powers as 
ooald be conferred under the Regulations then in force. Head Assistants 
were turned into Joint Magistrates of the second gi ade by a Government 
Order of the 16th August 1836. When the offices of Collector and 
Magistrate were separated in 1837, the first grade Joint Magistrates 
became Magistrates, but their salaries were in 1842 reduced to Es. 900 
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In 1821 a further permissive Regulation was passed empowering 
the Governor-General in Council to invest a Collector with the 
powers of a Magistrate or Joint Magistrate : and to invest a 
Magistrate, Joint or Assistant Magistrate with the powers or any 
of the powers of a Collector.^ Collectorships or parts of Collec- 
torshipB having been ])laced in charge of Zillah and City Judges 
and of Registers, — doubts arose as to the legelity of this arrange- 
ment ; and a Regulation (V) was passed in 1825 to validate w’hat 
bad been done, and to empower the Governor-General to make 
similar arrangements thereafter, when expedient. 

§ 214. — In 1818, Magistrates were vested with power to pass 
in certain classes of cases a sentence of imprisonment with hard 
labour for a period not exceeding two years, and of corporal 
punishment not exceeding thirty stripes of a rattan.® In 1824, 
the Magistrates and Joint Magistrates were vested with the 
summary jurisdiction which had previously been exercised by the 
Civil Courts in the case of disputes as to land or the right 
to use water, and they were empowered to maintain possession, 
leaving persons wdio alleged a title without possession to enforce 
such title by a regular suit in the Civil Court.® In 1829 it w^as 
declared competent to the Governor-General in Council to direct 
any Judge of a[)peal or other Judge, not being the Magistrate by 
whom the oomuiitments had been made, to hold the Sessions of 
gaol delivery for any City or Zillah with the powers and authority 
of a Court of Circuit.^ Ten mouths afterw^ards the Governor- 
General in Council w^as further empowered to invest, by an 
order in Council, the Zillah or City Judges with full powders to 
conduct the duties of the Sessions.® The Sessions Judges so 


per mensem. When the same offices w’ere again united in 1859, they 
again became Joint Magistrates. The Code of Criminal Procedure makes 
no mention of Joint or Assistant Magistrates; and save as indicating 
the grades of Covenanted Civilians to which grades certain salaries are 
attached, the terms are now obsolete. As to the powers of Assistant 
Magistrates irnder the old law, see also Regulation XllI of 1797 and 
Regulation III of 1821. 

' Regulation IV of 1821, which also provided for the duties of Assist- 
ant Collectors. 

® Regulation XII of 1818. This is the existing limit of their powers. 

* Regulation XV of 1824, which was re-enacted in an amended form 
by Act IV of 1840, the provisions of which were incorporated and still 
exist in the Code of Criminal Procedure— £ee Chapter XL, sections 630— 
536. 

^ Clause 2, section 5, Regulation I of 1829. 

^ Section 2, Regulation VII of 1831. One result of transferring the 
Sessions work to the Zillah and City Judges was that, in some heav} 
districts, they became unable to oope with the civil work : and thi 
occasional appointment of Additional Judges was therefore provided fot 
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appointed had, however, no jurisdiction to hear appeals from 
Magistrates, these appeals still lying to the Commissioners, to 
whom had been transferred the powers of the Courts of Circuit.* 
As the office of Sessions Judge and Magistrate still continued to 
be united in the same person, it was absolutely necessary that 
the appellate authority should i*cst elsewhere. The inconvenience 
of the same class of officers exercising the powers of Committing 
Magistrates and Sessions Judges, the latter being unable to try 
cases committed l)y tlieniselves in the former capacity, caused 
considerable obstruction; and moreover the united work of 
Sessions and of the Civil Court left little leisure for the perform- 
ance of magisterial duties. To remedy these difficulties, the 
provisions of Regulation IV of 1821 were called into operation, 
and the exercise of the functions of Magistrate were transferred 
to the Collector. 

§ 215. — The transfer of Sessions duties from the Commission- 
er to the Judge was at first intended to be made only in excep- 
tional cases when the pressure of business devolving upon a 
Commissioner rendered this course advisable ; but the exception 
soon became the rule, the Commissioners being very generally 
unable to manage the Sessions work in addition to the other 
duties of their office. In 1835 it was made competent to the 
Governors of the Presidencies of Fort William in iiengal and 
of Agra respectively by an order under the signature of the 
Secretary to Government in the Judicial Dcjiartment to 
transfer any part, or the whole of the duties connected with 
criminal justice from any Commissioner of Circuit to any Sessions 
Judge, and to define the powers which should be exercised by each 
respectively.^ What was intended to be meant by “duties 
connected with criminal justice ” is not very clear, but that it 
did not include the hearing of appeals from Magistrates would 
appear from the fact that the power of receiving and trying 
appeals from the orders of the Zillah or City Magistiates or 
Joint Magistrates, whether such orders were passed in a criminal 
trial or in any other judicial proceeding, was afterwards conferred 
on Sessions Judges in so many words by section 5, Act XXIV 
of 1837. It will thus appear that the jurisdiction of the Zillah 
and City Judges as Sessions Judges was created in a curiously 
indirect manner and depended upon four fragments of enactments, 
one of which reejuired an order in Council in order to give effect 

by Reffulstion VIII of 1833. Assistant Judgeships had been previonsl 
created by Regulation XLIX of 1803, and abolished by Regulation XXI 
of 1814. 

» Section 8. U, * Act VII of 1836. 


13 
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to its provisions. In 1871, there was the gravest reason to believe 
that the requirements of the law had not been complied with, 
and an Act was passed to validate all previous appointments and 
provide for the future appointment of Sessions Judges and Addi* ** 
tional Sessions Judges.^ The powers and duties of Sessions 
Judges are now regulated by the provisions of the Code of Criminal 
Procedure, 2 which also provides for tlie appointment of Additional 
or Joint^ Sessions Judges, and Assistant^ Sessions Judges.® 

§ 216. — The union of the offices of Collector and Magistrate, 
which was efiectod in IS.'ll, lasted for a few years only. A large 
amount of additional work was just at that time thrown upon 
(yolloctors by the resumption proceedings then undertaken and 
vigourously carried on : and the duties of the Magistrate’s office 
were in consequence neglected. In 1837 the Governor-General, 
Lord Auckland, procured the sanction of the Court of Directors 
to the separation of the two offices which was gradually effected 
in the course of the following eight years. In consequence of the 
small salaries allowed to the Magistrates,® the office fell into the 
hands of the junior and more inexperienced members of the 
Service, and the effect upon the administration of justice was 
wliat might naturally have been expected. After careful coiv 
sideratiou and much discussion, the offices of Collector and 
Magistrate of the District were again united in 1859 and the 

* Act XIX of 1871. “ Section 17, kI. 

- Act X of KS72. * Section 18, i<J. 

* The imwers au<l duties of Zillah and City Judg^es as regards the 
administration of civil justice appear sufficiently from what precedes as 
to the ^adr Diwdni Adalat and Provincial Courts of Appeal, and from 
what follows as to Native Judicial Officers 

** In Lower Bengal, of which especially I speak above, the Magistrate 
was paid Us. iK)i) per mensem, while the Collector received Rs. 1,900 or 
1,500, according to the grade to which he belonged. 

’ Dispatch No. 15 of 14th April 1859. Mr. J. Fitzjames Stephen, in 
Ids Mmufe on the Adinnm^fratum of Jn^ttre in British India (No, 89 of 
Selections from the Ilecordsof the Government of India. Home Department. 
1872), was of opinion that the maintenance of the position of the District 
Officers (Collector-Magistrates) is essential to the maintenance of our 
rule ; and that, in order to maintain their position, judicial power in 
criminal matters must be left in their hands. “ The exercise of criminal 
jurisdiction,” ho observes, “ is, both in theory and in fact, the most 
distinctive and most easily and generally recognized mark of sovereign 
power. All the woild over, the man who can punish is the ruler.” I do 
not say that his view of what is expedient for India is wrong ; but it 
may be well to consider that the District Magistrate does not in fact 
exercise this criminal jurisdiction. In the Lower Provinces, he has not 
leisure to do so, and its exercise in practice devolves upon the Joint 
Magistrate. Again, the Nizamat or right to administer criminal justice 
was not given to us at first : and it remained in the bands of the Native 
Government, while we notwithstanding exorcised the realkovereign power 



History of Native Judicial Sertice, 


195 


arrangement has continued up to the present. The powers and 
duties of the Magistrate of the District and of other Magistrates 
(except the Police Magistrates of Calcutta) are now regulated by 
the Code of Criminal Procedure. 

§ 217. — The history of the Native Judicial Service^ is one of 
great interest and, within the last few years esf)ecially, of remark* 
able progress. The provisions of Kegulatiou XL of 1793^ were 
extended to Benares in 1795.^ The Judge of t-liittagong was in 
1797 empowered to refer to Native (^amnissioners, who were to 
be denominated Commissioners of Land Suitsy cases for landed 
property, the annual value of which did not exceed, if malguzari 
land, fifty sicca rupees; and, if lakhiruj, five sicca ruj)ees. In 
dealing wdth these suits, the Couimissioners were to be guided by 
the rules contaiued#in Regulation XL of 1793, and by the further 
rule that in cases of inheritance of, or succession to, landed 
property, the Mahomadau laws with respect to Mahomadans, and 
the Hindu law’s with regard to Hindus, were to regulate the 
decision.'^ Appeals lay from the decisions of the Native (.kuninis- 
sioners to the Zillah or City Judges, who wore in ISOO empowered 
to refer to their Registers such of these apjieals as did nut exceed 
tw’enty-five sicca rupees in valuo.^ 

§ 218. — Rules similar to those contained in Regulation XL 
of 1793 were enacted by Regulation XVJ of 1S03 for the provinces 
ceded by the Nawab Vizier ; and provision was at the same time 
made for the appointment of Head Native Coinmissiouers, to be 
denominated Sddr Ami?is, and w’ho w^cre to have jurisdiction to 
try, on reference by the Zillah or City Judge, suits for personal 
property not exceeding in value one hundred sicca rupees ; or for 
the property or possession of land, the annual value of which did not 


‘ In connection with what has gone before and with w’hat follows. I 
may here refer to Regulation IX of 1 8:1^1 by which th(* office of Deputy 
Oollector, open to natives of India of any class or religious persuasion, 
was created under the administration of Lord William Beiitinck. In 184.'1 
was passed an Act (XV) entitled “ An Act for the more extensive employ- 
ment of Uncovenanted Agency in the Judicial Department,” by which 
the office of Deputy Magistrate was created. Under the provisions of 
these two enactments the services of natives have been largely utilized. 
The number of persons holding the appointment of Deputy Magistrate 
and Deputy Collector in the Lower Provinces on salaries ranging from 
Rs. 200 to Rs. 700 per mensem was, on the let April 1875, one Inmdred 
and eighty-three, of whom 88 bear European names, the rest being natives. 

* Ante, § 201. It will be remembered that the jurisdiction conferred 
by Regulation XL of 1793 extended only to suits for money and personal 
property up to the limit of .50 sicca rupees. 

* Regulation XXXI of 1795. 

^ Regulation XVIII of 1797. 

* Regulation HI of 1800. 
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to its provisions. In 1^71, there was the gravest reason to believe 
that the requirements of the law had not been complied with, 
and an Act was passed to validate all previous appointments and 
provide for the future appointment of Sessions Judges and Addi- 
tional Sessions Judges.^ The powers and duties of Sessions 
Judges are now regulated by the provisions of the Code of Criminal 
Procedure,® which also provides for the appointment of Additional 
or Joint^ Sessions Judges, and Assistant^ Sessions Judges.® 

§ 216. — The union of the offices of Collector and Magistrate, 
which was effected in 1H31, lasted for a few years only. A large 
amount of additional work was just at that time thrown upon 
Collectors by the resumption proceedings then undertaken and 
vigourously carried on : and the duties of the Magistrate’s office 
were in consequence neglected. In 18.37 the Governor-General, 
Lord Auckland, procured the sanction of the Couit of Directors 
to the separation of the two offices which was gradually effected 
in the course of the following eight years. In consequence of the 
small salaries allowed to the Magistrates,® the office fell into the 
hands of the junior and more inexperienced members of the 
Service, and tiie effect upon the administration of justice was 
what might naturally have been expected. After careful coiv 
sideration and much discussion, the offices of Collector and 
^lagistrate of the District were again united in 1859 and the 

* Act XIX of 1871. ■ Section 17, kL 

Act X of 1872. * Section 18, ul. 

^ The i)ower8 ainl duties of Zillah and City Judges as regards the 
administration of civil jn slice appear sufficiently from wli at precedes as 
to the Sadr Diwaui A<ldlat and Provincial Courts of Appeal, and from 
what follows as to Native Judicial Officers 

® In Lower Bengal, of which especially I speak above, the Magistrate 
was paid Its. IKK) per mensem, while the Collector received Us. 1.9U0or 
1,500, according to the grade to which he belonged. 

’ Dispatch No. 15 of 14th April 1859. Mr J. Fitzjames Stephen, in 
\\\ 9 > Minute on the Ail in in tat rat ion of Jnafirr in British India 89 of 
Selections from the llecordsof the Goverumeutof India. Home Department. 
1872), was of opinion that the mointeuance of the position of the District 
Officers (Collector-Magistrates) is essential to the maintenance of our 
rule ; and that, in order to maintain their position, judicial power in 
criminal matters must be left in their hands. *• The exercise of criminal 
jurisdiction,” ho observes, “ is, both in theory and in fact, the most 
distinctive and most easily and generally recognized mark of sovereign 
power. All the woild over, the man who can punish is the ruler.” I do 
not say that his view of what is expedient for India is wrong ; but it 
may be well to consider that the District Magistrate does not in fact 
exercise this criminal jurisdiction. In the Lower Provinces, he has not 
leisure to do so, and its exercise in practice devolves upon the Joint 
Magistrate. Again, the Nizamat or right to administer criminal justice 
was not given to us at first ; and it remained in the hands of the Native 
Government, while we notwithstanding exercised the real kivereign power. 
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ftrrangemeut has continued up to the present The powers and 
duties of the Magistrate of the District and of other Magistrates 
(except the Police Magistrates of Calcutta) are now regulated by 
the (^de of Criminal Procedure. 

§ 217. — The history of the Native Judicial Service^ is one of 
great interest and, within the last few years especially, of remark- 
able progress. The provisions of Kegulation XL of 1793^ were 
extended to Benares iu 1795.3 The Judge of Chittagong was in 
1797 empowered to refer to Native (V)mniissioncrs, who were to 
l)e denominated Commissioners of Land SuiiSy cases for landed 
property, the annual value of which did not exceed, if inalguzan 
land, fifty sicca rupees ; and, if lakhiraj, five sicca rupees. In 
<lealiug with these suits, the Commissioners were to be guided by 
the rules contained#in Regulation XL of 1793, and tlio further 
rule that iu cases of inheritance of, or succession to, landed 
property, the Mah(»madan laws with respect to Mahomadans, and 
the Hindu laws with regard to Hindus, were to regulati* the 
decision.^ Appeals lay from the decisions of the Native Commis- 
sioners to the Zillali or (5ty Judges, who were in ISOO empowered 
to refer to their Registers such of these appeals jxs did not exceed 
tw’enty-five sicca rujiees in value.^ 

§ 218. — Rules similar to those contained iu Regulation XL 
of 1793 >vere enacted by Regulation XVI of 1803 for the provinces 
ceded by the Nawab Vizier : and provision was at the same time 
made for the appointment of Head Native Commissioners, to be 
denominated Sddr Ajiuus^ and who were to have jurisdiction to 
try, on reference by the Zillah or ('ity Judge, suits for personal 
property not exceeding in value one hundred sicca rupees ; or for 
the property or possession of land, the annual value of which did not 


' In connection with what has |?one before and with what follows. I 
may here refer to Regulation IX of 1833 by which the office* of Deputy 
Collector open to natives of India of any clasK or religious perhuasion, 
was created under the administration of Lord William Bentiiick. In 1843 
was passed an Act (XV) entith-d “ An Act for the more extensive employ- 
ment of Uncoveuanted Agency in the Judicial Department,” by which 
the office of Deputy Magistrate 'ivas created. Under the provisions of 
these two enactments the services of nativ<*s have been largely utilized. 
The number of persons holding the appointment of Deputy Magistrate 
and Deputy Collector in the Lower Provinces on salaries ranging from 
Rs. 200 to Its. 700 per mensem was, on the 1st April 1875, one hundred 
arid eightydhree, of whom 38 bear European names, the rest being natives. 

* Ante, § 201. It will be remembered that the jurisdiction conferred 
by Regulation XL of 1793 extended only to suits for money and personal 
property up to tbe limit of 50 sicca rupees. 

» Regulation XXXI of 1795. 

* Regulation XVIII of 1797. 

* Regolation HI of 1800. 
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exceed, if malguzari^ one hundred, and, if lakhirdj\ twenty sicca 
rupees ; or for any other description of real property, the com- 
puted value of which did not exceed one hundred sicca rupees. 
Their decisions were to be regulated in cases of inheritance of, or 
succession to, landed pro[)erty, by the Mahomadan law with respect 
to Mahomadans, and by the Hindu law with regard to Hindus.^ 
Head Commissioners were to be nominated by t!ie Judges and 
approved by the Sadr Diwani Adtilat.® Native Commissioners, to 
be vested with the powers of Munsifs, were to be aj>pointed in 
the same way. In making nominations to both offices, the 
Judges wore not to be restricted to any particular class of persons, 
but w'cre to be careful to select “ persons of good character and 
known ability, as well as duly qualified by their education and 
past employments to discharge satisfactorily ^he trust reposed in 
them.’* The Native Commissioners or Munsifs so appointed 
were empowered to receive, try and determine all suits preferred 
to them against any native inhabitant of their respective jurisdic- 
tions for money or other personal property not exceeding in 
amount or value the sum of fifty sicca rupees, save and except 
claims for personal damages which were not to be cognizable by 
these officers. The local jurisdiction of the Munsif was to be 
the same as the Police jurisdiction in which he was empowered 
to officiate ; and he was to hold his Court at the principal town, 
bazar or ganj within such jurisdiction. These Sadr Amins and 
Munsifs were not to be removed from their offices without sufficient 
cause proved to the satisfaction of the Sadr Dlwani AdAlat. Sadr 
Amins were not to be appointed as a matter of course in all zillahs, 
but only in those districts in which there was pressure of work. 
These provisions applied only to the provinces ceded by the Nawab 
Vizier : but similar provisions were made almost immediately after 
for Bengal, Bahar, Orissa and Benares by Regidation XLIX 
of 1803. 

§ 219. — In 1805, the Hindu and Mahomadan Law Officers 
were created Sadr Amins by virtue of their offices ; and the Sadr 
Diwani Adalat was empowered to appoint, in addition, two or 
more S^dr Amins, when such course appeared expedient on con- 
sideration of the number of civil causes depending in a Zillah 
or City Court.^ In 1810, Zillah and City Judges were empower- 
ed to refer appeals from Native Commissioners for investigation 
and decision ” to Sadr Amins or Law Officers exercising the powers 
of Sddr Amins.^ In 1814, the law relating to Sadr Amins and 

' Clause 9, seocion 26, Eegulatiou XYI of 1803. 

* Clause 2, id. 

* Regulation XV of 1 806. 

* Ciaose 2, section 9, Regulation XIII of 1810. 
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Munsifs was amended and consolidated by Regulation XXI J I 
of that year. The Commissions empowering to act as referees 
and arbitrators were withdrawn, and Munsifs were not to adnnt 
new cases for arbitration except under the general rules of pro- 
cedure then ill force. Munsifs were now invested with jurisdic- 
tion to receive, try and determine all suits preferred to them 
against any native inhabitant of their jurisdiction for money 
or other personal property not exceeding in amount or value 
sixty-four sicca rupees, provided that the cause of action had 
arisen within one }ear previous to the institution of the suit, 
and that tho claim included the whole amount of the demand 
arising from the cause of action, and ]>rovided also that the suit 
was not for d.amages for alleged personal injuries. Tho Chitta- 
gong Munsifs were still vested with power to try suits for landed 
property, the limits of this jurisdiction being exten(le<l to sixty- 
four sicca rupees.^ Munsifs were now for the first time empower- 
ed to impose fines for contempt of Court. They were not, how- 
ever, to realize fines so imjioHed, but were to report them to the 
Judge, who might remit, modify or confirm tliein. Munsifs 
were still prohibited from executing their own decrees, which 
were to be executed from the Judge’s (Vuirt. They were to 
furnish copies of their decrees to the parties, who wore at liberty 
to appeal to the Judge within thirty days computed from the 
date of the copy being furnished or tendered. ^ Judges were em- 


* This special jurisdiction was given to Munsifs in the Chittagong 
District in consequence of landed property ixiing for the most jiart 
distributed into very small poi tious. amongst the numerous proprietors 
of which and their tenants so many disputes continually” arose “ re- 
garding the proiKjrty or boundaries of their ropjjctive tenures that the 
unremitting assiduity of the Zillah Judge and his Ue^dstcr ” had ** been 
found insufficient to bring tluun to sm early trial and decision ” - Pream- 
ble to *iegulation XVIII of 17‘.I7. The same state of things still conti- 
nues. as the Author knows from his experience of the district. 

“ The date of furnishing or tendering was to be endorsed on the copy, 
and Munsifs falsifying or misstating this date with the view of defeat- 
ing the right of ap{)eal were to be dismissed au<l fined. Judges were 
empowered to impose upon Munsifs fines not exce^'diiig twenty rupees 
for misconduct or neglect of duty not requiring su‘*pension or dismissal. 
It was further considered necessary strictly to prohibit Munsifs from 
maltreating witnesses, or allowing the parties or their agents to instruct 
or intimidate them. Leading questions or questions suggesting a parti- 
cular answer were generally forbidden No distinction was drawn 
between examination-in-chief and cross-examination — and questions 
with regard to the personal eharaeter of the parties were to be avoided 
as fnneh ai possible. There are many similar curiosities of legislation 
to be found throughout the Regulations, which, it will be remembered, 
were drawn by unprofessional hands. For the scientific mode of deal- 
ing with the evil, against which the last provision was directed, see 
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powered to employ Munsifs in the investigation of questions respect* 
ing local rights and usages ; in giving possession of real property 
under decrees ; in the sale of personal property in execution ; 
in ascertaining the sufficiency of securities and the indigence or 
otherwise of persons suing in formd pauperis} The approval 
of persons nominated by the Zillah and City Judges to the offices 
of Sadr Amfn and Munsif was transferred from the Sadr Diwani 
Adalat to the Provincial Courts. 

§ 220. — The Hindu and Mahomadan Law Officers were still 
to be ex officio Sadr Amins : and the Judge was generally to refer 
cases involving Hindu law to the Hindu Law Officer, and cases 
involving Mahomadan law to the Mahomadan Law Officer. The 
original jurisdiction of Sadr Amins was extended to suits for 
money or other personal property not exceeding one hundred 
and fifty sicca rupees in amount or value, or for the pro- 
perty or possession of land or other real property up to the 
same amount calculated according to the Stamp Law then in 
force.^ The Judges were authorized to refer to Siidr Amins 
such appeals from the decisions of Munsifs as they were 
themselves unable to try and determine with sufficient dispatch. 
The decisions of the Sadr Amins on appeal were final unless the 
Judges saw fit to admit a special appeal. Whenever, in the trial 
of regular suits by the Zillah or City Judges or in miscellaneous 
cases, the adjustment of accounts regarding the execution of 
decrees, and mercantile or revenue transactions, or the investiga- 
tion of disputes between landlord and tenant or of other special 
matters of account, fact or usage was requisite, Judges, in order 
to save tlieir own time, were authorized to direct such adjustment 
or investigation to l)e made by any Sadr Amin subordinate to 
them.'^ 

§ 221. — The iiicrcfise in the work of the Courts during the 
seven years which followed these changes rendered further mea- 
sures necessary in order to relieve the Zillah and City Judges. 
Provision was accordingly made in 1821 for increasing the number 
of Munsifs, one for each thauah not being found sufficient. At 


sectiona 148—150 of the Evidence Act. and the remarks at pages 486-487 
of the Author’s Endrnce in Jirlfldt India. 

* Munsifs were also employed to sell property distrained for rent. The 
above duties were afterward generally transferred to the Amins appoint- 
ed under Act XII of 1856. Even in 1814 Amins were employed ; and 
Judges were directed to resort to their employment, when the result of 
occupying the Munsifs too much with the above miscellaneous duties 
would be to interfere materially with the early decision of suits. 

* Section 14, Regulation I of 1814 

* Token verbatim from clause 1, section 76, Regulation XXIII of 181i, 
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the same time the monetary limits of the jurisdiction of Munsifs 
was raised to one hundred and fifty rupees, and that of Sadr 
Amins to five hundred rupees.^ Judges were also empowered 
to refer to their Registers and Sadr Amins applications for the 
execution of decrees of Siidr Amins and Munsifk Further relief 
was given in the same year by empovrering the Judges in their 
capacity of Magistrates to refer petty criminal cases to the Law 
Officers and Sadr Amins.^ The original jurisdiction of Sddr 
Amins was further raised to one thousand rupees in 1827, and 
they were for the first time empowered to hear cases in which 
British European subjects, Europeau foreigners or Americans 
were parties. ^ 

§ 222. — The law relating to Native Judicial Officers, in common 
with the other })ortioiis of the law of the judiciary system, 
underwent imjiortant changes in 1831. The jurisdiction of 
Munsifs was now extended to suits for the property or possession 
of land or other real property with the exception of land hold 
exempt from the payment of .revenue and the monetary limit 
of all suits cognizable by tliem 'was raised to ihre hundred rupees* 
The special rules ap])licable to (Jiittagong Munsifs wore repealed ; 
and, instead* thereof, it was generally provided for the guidance of 
all Munsifs that in cases of inheritance of, and succession to, 
landed property, the Mahornadan law with respect to Maliomadans, 
and the Hindu law with regard to Hindus, should regulate the 
decision. Where the parties were of diilereut religious persua* 
sions, the decision was to he regulated by the law of the defend- 
ant, but only in cases in which the defendant was a Hindu or 
a Mahornadan. In cases in which these rules could not a])ply, 
the Munsifs wx‘re to act according to justice, ctpiity and good 
conscience. Suits cognizable by Munsifs were ordinarily to he 
instituted in their CJourts, hut Judges might receive atid refer 
such suits. Munsifs were now alio waul to receive apj dications for 
the execution of tlicir own decrees ; but were to forward them to 
the Judge, who might direct them to execute them, or have them 
executed by his owni officers. Munsifs were no longer to be paid 
by fees, hut by salaries fixed by the Hoveriior-dcneral in Council® 

* ReotioDS 2, 3. and 5 of Regulation II of 1S21. 

® Sections 3 and 4 of Regulation III of 1821 

* Regulation IV of 1827. The power to hear these suits was however 
again taken away by clause 2, section 16, Regulation V of 1831, but 
restored by Act XI of 1836. 

^ The prohibition against trying suits for damages on account of 
personal injuries still however continued. See proviso to danse 2, 
section 6, Regulation V of 1831, which was not repealed till thirty years 
after, when it was repealed by Act X of 1861. 

* Sections 5, 6, 7, 11, and 12 of Regulation V of 1831, 
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5 223. — The abolition of the Provincial Courts, the Judges of 
which had appointed the Siidr Amins and Munsifs on the nomina- 
tion of the Zillah and City Judges, rendered other provisions 
necessary for the exercise of this patronage, and it was enacted 
that its exercise should henceforth be regulated in such manner 
as the (Tovernor-Ceneral in Council might be pleased to direct^ 
The Law Officers of the Zillah and City Courts were no longer 
to be ea? offioio Sadr Amins, but were to be, like other individuals, 
eligible to the office. Judges were not in future to transfer 
Munsifi appeals to Sadr Amins for hearing. The office of Sddr 
Amin was thus somewhat reduced in importance ; but this was 
compensated by the creation of a new office, that of Principal 
Sfidr Amin, whicli together with that of Munsif and Sadr Amin) 
was declared to bo open to natives of India of any class or reli- 
gious persuasion.^ Appointments to the office were to be made 
by the Governor-General, who was also to fix the monthly allow- 
ances of those appointed. Principal Sadr Amins were vested 
with original jurisdiction in suits for money or personal property, 
or for the property or possession of land or other real property, 
the amount or value^ of which did not exceed five thmsand 
rupees.* ** Judges retaining sucli cases on their own fflos were to 
record their reasons for doing so. Principal Sadr Amins were 
empowered to execute their own decrees, an appeal lying to the 
Judge from their orders passed in execution-proceedings. When 
a Judge’s file was so lieavy that it was impracticable for him to 
dispose of all the pending appeals with reasonable dispatch, he 
was to report to the Sadr Diwaiii Addlat, who might authorize 
him to refer a special number of appeals to his Principal Sadr 
Amin. The petty criminal jurisdiction given to Sddr Amins by 
section 3, llegulation 111 of 1821, was conferred on Principal 
Sadr Amins also : and Magistrates were empowered to refer to 
both officers for investigation criminal cases beyond their jurisdic- 
tion to try. These officers were not, however, authorized to 
commit to the Sessions. A Judge was empovrered upon urgent 
necessity to suspend a Principal Sadr Amin. Sddr Amin or 
Munsif. When the Commissioner and the Judge differed as 
to the propriety of removing any of them, they were lx>th to 
send their opinions to the Sadr Diwani Addlat. The Commis- 
sioner might recommend a removal, when the Judge did not take 

* Sections 13. 14, and 16 of llegulation V of 1831. 

* Act VllI of 18.36 further declares that no person should be. by reason 
of place of birth or by reason of descent, incapable of holding these offices. 

* Calculated according to the rules in No. 8, Schedule B, referred to in 
section 17, Regulation X of 1829. 

^ Sections 17 and 18 of Regulation Y of 1831. 
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the initiative. Principal S^dr Amfns and S4dr Amins could not 
be removed fi*om office without tho sanction of the (Jovemor- 
General. Munsifs could be removed by the Sadr Diwani Adalat.* 

§ 224. — By Act XXV of 1837, Judges were empowered to refer 
to Principal Sadr Amins ori<?inal suits of any amount cmp value : 
and they were further authorized, with the sanction of the S4dr 
Diwdni AdAlat, to refer any civil proceedings, miscelltuieous or 
summary.^ Orders passed by Principal Sadr Amins in such pro- 
ceedings were first appealable to the J udge, and then s^^iecially to 
the Sadr Diwani Adalat. Decrees in original cases up to five 
thousand nipees were first appealable to the Judge, and then 
specially to the Sadr Di'w’ani Adalat. ^ Decree's in suits alx>ve this 
amount were appealable direct to the SMr Di'w/uii Adalat.^ In 
1845 Munsifs were relieved of performing the duties of Nazirs, 
and were authorized to appoint Nazirs on their establishments.® 
In 1847 the rule empowering Judges to fine Munsifs and Shdr 
Amins was repealed,® as no longer a(laj)ted to these officers “ in 
the more elevated judicial position ” then CK;cu|)ied by them. In 
1852 the rules of procedure for the trial of original civil suits in 
the Courts of Judges and Principal Siidr Amins were extended in 
their entirety to the Courts of Sadr Arnlns and Munsifs, who were 
also for the first time empowered to try suits in which vakfls or 
officers of their Courts were parties.^ In 180H, tho law relating 
to Native Judges in tho Lower and Nortli-Western Ihovinces was 
again amended and consolidated by Act XVI of that year. Tho 
principal changes made by this Act were that tho ottice of Sadr 
Amin w^as abolished ; tho designation of “ Subordinate Judge ’’ 
was substituted for that of “ Principal Sadr Amin and the juris- 


* Section 16, Regulation V of 1881. See, for tho existing law. sections 

81 — 84, Act VI of 1871. A Subordinate Judge can be removed only by 
Government; but the High Court can suspend liim, when it sees urgent 
necessity for so doing. A Munsif may be removed by the Government or 
the High Court ; and may be suspended by the High Court, or, when he 
sees urgent neoessity. by the District Judge. Tlie English Committee of 
the High Court may remove a Munsif. and a Division Branch cannot re- 
consider, review or set aside their order — In the niaffrr of fhr petition of 
Haruh Chandra Mittra, X B L R. 79 ; nor has the Judicial Committee of 
the Privy Council jurisdiction to interfere — In the matter of Sri Mohan 
Ohatah, XIII Moo, Ind. Ap. 343. Subordinate Judges are now appointed 
by Government. Munsifs are nominated by the High Court and appoint- 
ed by Government-sections .5-6. id, ^ 

* See now section 27. Act VI of 1871. 

* See now section 28. id. 

* This is still the law, see section 22, id, 

* Act XIV of 1845. 

* Act XTIof 1847. 

» Act XXVI of 1852. 
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diction of Munsifs was extended to all original suits cognizable by 
the Civil Courts of which the subject-matter does not exceed in 
amount or value one thousand rupees. Act XVI of 1868 was 
amended by Act II of 1870, and both these Acts were repealed by 
The Bengal Civil Courts Act^' VI of 1871, wliich has finally amend- 
ed and consolidated the law relating to the District and Subor- 
dinate Civil Courts in the territories respectively under the Govern- 
ments of the Lieutenant-Governors of the Lower and North-West- 
ern Provinces of the J^rcsidency of Fort William in Bengal. 

§ 225. — We have seen that, up to 1795, all questions between 
Government and the landholders respecting the assessment and 
collection of the public revenue and disputed claims between the 
latter and their raiyats, or other persons concerned in the collec- 
tion of their rents, were cognizable in the Courts of Miil Adalat or 
Kevenue Courts and that, in that year, jurisdiction in this class 
of cases was transferred to the Civil C^ourts, which were empower- 
ed to take cognizance of suits relating to “ land-rents ” and 
“ revenues. In the following year it was enacted that in causes 
concerning rent or revenue or other matters previously cognizable 
in the (Vmrts of Miil Adalat between projirietors of lands or far- 
mers holding innnedijitely of Government, and their dependent 
talukdars, under-fanners or raiyats ; or between dcjiendent taluk- 
dars and their under-farmers or raiyats ; or between other persons 
concerned in the collection or payment of land-rents or revenues 
either as ])rincij)als or sureties, the Judge might refer to the Col- 
lector for his re[)ort any accounts, the adjustment of which might 
be necessary towards the decision of the suit. On receipt of the 
Collector’s report, the Judge might either confirm, set aside or 
alter his adjustment of the accounts, or pass such decision respect- 
ing them as might to him appear proper.^ The Civil Courts were 
directed by Section 31 of Regulation XVII of 1793 to try all suits 
connected with the exorcise of the powers of distraint conferred 
by that Regulation, previous to any other suits. They were further 
directed by section 22, Regulation III of 1794 to appropriate one 
or two or, if neccssaiy, more days for the trial of suits relating to 
rent or revenue. Tlic strictest observance of these rules was 
required by section 13, Regulation VII or 1799. Under the provi- 
sions of section 15 of the same Regulation, proprietors and far- 
mers wore empowered to arrest persons from whom arrears of rent 
were due which could not be realized by distraint ; or they might 


* Preamble to Regulation II of 1793. 

* Section 8. Regulation III of 179.3. 

* Section 13. Regulation YIII of 1794, not repealed until the passing 
of Act Vm of 1868. 
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petition the Zillah Judge for their arrest. If the defaulter, oil 
being arrested, denied the arrear or any part of it, the Judge was 
to enter upon a summary enquiry into the merits of the demand 
by examining the vouchers and accounts of the parties, or ho 
might refer the case to the Collector for adjustment and report. 
The summary judgment passed by the Judge, after completing 
his own enquiry or upon the report of the Collector, was not open 
to appeal, but persons considering themselves aggrieved thereby 
might institute a regular suit in the Civil Court to contest the 
result.' 

§ 226, — The law of summary suits was somewhat modified in 
favor of the raiyats by Regulation V of 1812, which provided 
that, when a tenant dis])uted the justice of his landlord’s 
claim enforced by distraint, and gave security to contest such 
claim by suit in the (^ivil Court, the distraint was to be with- 
drawn. Persons unaiile to give security in time to save 
their property from sale were declared entitled to sue after- 
wards to contest the claim of rent, and to recover damages for 
the sale of their property. All suits instituted under these 
provisions were directed to be referred as soon as instituted to 
the Collectors for their report, and were to he decided on a sum- 
mary enquiry under the jirovisions contained in Regulation VII 
of 1799.2 A strict adherence to this rule was however found to 
retard instead of expedite the decision of these cases ; and there- 
fore, in 1817, Judges were declared to be at liberty cither to refer 
such suits to the Collectors, or tlicinselves investigate them, or 
refer them for investigation to tlieir Registers ^ Collectors were 
empowered in 1824 to hear, investigate and determine summary 
suits refeiTed to tliem by the Judges, to whom they were, how- 
ever, to notify their decisions and return the records.'* Finally in 
1831, such parts of the Regulations® then in force as authorized 
Judges of the Zillah or City Courts to take cognizance of sum- 
mary suits relating to arrears or exactions of rent, and to refer 
the same to the Collector for investigation and decision were 
repealed ; and it was enacted that such summary suits were 
to be preferred in the first instance to the Collectors of land- 
revenue, whose decisions were to be final, subject to being con- 

* Sections 17 and IS, Reffulntion VII of 17i)9. 

* Sections 20 and 21 of Recrolation V of 1S12. 

* Section 13, Regulation XIX of 1817 ; and see section 9, Regulation II 
of 1821. 

^ Sections 3 and 4. Regulation XIV of 1824, 

* The following Regulations are expressly referred to, r^z . : — TIT of 
1799. V of 1800, XVIII of 1803, V of 1812, VII of 1813, XIX of 1817, 
and XIV of 1824. 
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tested in a regular suit in the Civil Court.' If it were brought 
to the Collector’s notice that a regular suit had been instituted 
in the Judge’s Court respecting any matter pending before him 
in a summary suit, he was to suspend proceedings and forward 
the record of the case to the Judge. 

§ 227. — In 1859 the jurisdiction of the Civil Courts was 
wholly taken away,* and an exclusive jurisdiction given to the 
Collectors’ Courts in the following cases, viz. : (1) suits for pattas 
and kabuliyats, and the determination of the rates of rent to be 
therein inserted ; (2) suits for damages on account of the illegal 
exaction of rent or of any unauthorized cess or impost, or on 
account of the refusal of receipts for rent paid, or on account of 
the extortion of rent by confinement or other duress ; (3) com- 
plaints of excessive demand of rent and claims to abatement of 
rent ; (4) suits for arrears of rent due on account of land either 
kheraji or lakhirdj^ or on account of any rights of pasturage, 
forest rights, fisheries, or the like ; (5) suits to eject raiyats or 
cancel leases for non-payment of rent or breach of contract ; 
(6 ) suits to recover the occupancy or possession of any land, farm 
or tenure from which a raiyat, farmer or tenant had been ejected 
by the person entitled to tlic rent thereof ; and ( 7) suits arising 
out of the exercise of the powers of distraint conferred by the Act. 
Those provisions were objected to by higli authority^ on the 
ground tliat the jurisdiction of the regular Civil Courts was 
excluded in suits which might involve difficult (]uestions of law 
and fact, with which such Courts w'erc more competent to deal 
than the (!lollectors’ Courts to wffiich they were transferred. The 
soundness of these objections was proved by cx])crience of the 
working of the Act in the Lower Provinces : and just ten years 
afterwards the jurisdiction taken away in 1859 was restored to 
the Civil ('ourts in those provinces by Act VllI of 1869 of the 
Bengal Council.'* In the North-Western Provinces the Revenue 


* Sections 4 and 5, Repfiitation VIII of 1831. An appeal lay to the 
Commissioner on the ground of the irrelevancy of the Regulation to the 
particular case. Assistants were competent to try summary cases, if 
specially empowered. 

* By Act X of 1 859. section 1 of which repeals the law previously in 
force, which may fully gathered from this section. 

* Sir Charles Jackson and Mr. (now Sir Barnes) Peacock, afterwards 
Chief Justice of the Calcutta Supreme and High ()ourt. and now one of 
the Judges of Her Majesty’s Most Honorable Privy Council. 

^ Act VIII (B.C ) of 1869 has operation only in those districts to which 
it has been extended under the provisions of section 106. It has, however, 
been extended to all districts except those in Orissa— See Notification of 
24th February 1870, published in the Calcutta Gazette of 2nd March 
1870. 
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Courts still continue to exercise an exclusive jurisdiction in cases 
of rent and revenue.^ 

§ 228. — The jurisdiction of the Mofussil Courts, Civil and 
Criminal, in respect of European British subjects, has been from 
time to time the source of much discussion and has undergone 
considerable changes. In 1793 European British subjects were 
amenable to the Supreme Court alone for acts which rendered 
them liable to a criminal prosecution ; and it was made the duty 
of Magistrates to enquire into charges against them and appre- 
hend them if necessary. If the charge apjieared proved in any 
particular case, the Magistrate was to convey the nffender under 
safe custody to one of the Judges of the Supreme Court reporting 
the circumstances for the information of the Nizamat Adalat. 
Europeans not British subjects were amenable, equally with 
natives, to the authority of the Magistrates and (Jourts of Cir- 
cuit.^ The 33 Ceo. Ill, cap. 52, empowered the Governor- 
General in Council by Commissions under the seal of the Supreme 
(/ourt to appoint Covenanted Servants or other British inhabit- 
ants to be Justices of the Beace : and accordingly Regulation II 
of 1796^ was passed to provide rules for the commitment of 
European British subjects to the Supreme C'ourt by Magistrates, 
who had taken the oaths as Justices of the Peace. In order to 
take the oaths it was necessary to come down to the Presidency 
and appear before the Supreme (’ourt ; but it wm afterw’ards 
enacted that the oaths might be taken before any C'ivil or Oimi- 
nal Court, even though the officer therein presiding was not a 
Justice of the Peace.® By the 53 Geo. Ill, caj). 155, section 105, 
Magistrates of Districts® were empowered to try cases of assault, 


* See section 03 of the North-Western Provinces Rent Act, XVIII of 
1873. It must be borne in mind that Hevenue Officers in these provinces, 
by reason of settlement experience and for other causes, are very much 
more qualified to deal with such cases, than Revenue Officers in the 
Lower Provinces 

^ Not being Justices of the Peace, Magistrates had at that time no 
power to commit. 

* Section 13, Regulation IX of 1793 : clause 1, section 2, Regulation II 
of 1796. 

* In the Preamble to this Regulation in all the copies that I have 
examined, the 21 Geo. Ill, cap. 65, is quoted, doubtless by mistake, for 33 
Geo. III. cap. 52. 

* 63 Geo. Ill, cap. 155, section 112, and Act XVI of 1841. No oath 
is now necessary — see section 16, Act X of 1873, Further provision 
for the mode of proceeding in the case of European British sabjeots 
was made by Regulation XV of 1806. 

* Justices of the Peace do not appear to have very generally exercised 
judicial powers as such in the mofussil. They acted rather as Conser- 
vators of the Peace. The usnid commission in England appointe Uiem 
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forcible entry or other injury acoompauied by force not being 
felony, committed by British subjects on natives outside the 
Presidency towns and, in case of conviction, to inflict a fine not 
exceeding five hundred rupees. In default of payment or levy 
of the fine, the offender migiit be committed to gaol for a period 
not exceeding two months. The fine or any portion of it might 
be paid as compensation to the aggrieved person. Convictions 
were removeable by certiorari into the Courts of Oyer and Ter- 
minerand Gaol Delivery. 

§ 229. — Act IV of 1843 — reciting that there were many 
offences, which Mofussil Magistrates might take cognizance of 
either in their magisterial capacity under the Regulations, or as 
Justices of the J’eace ; that the appeal from their convictions in 
each capacity was subject to different rules ; and that the law 
of appeals from convictions under the 53 Geo. Ill, cap. 155, 
required amendment — enacted tliat an appeal from sentences 
passed by Justices of the Peace should lie to the same nuthority 
and under the same rules as appeals from sejitenccs passed by 
Magistrates, and that cases so a])pealed should not be liable to 
revision by writ of certiorari^ which might however be obtained 
in cases in which no such a})peal had been had. Act VI 1 of 
1853 extended the provisions of the 53 Geo. Ill, cap. 15.5, 
section 105, and of Act IV of 1843 to cases of assault, forcible 
entry and other injuries not being felonies, committed by any 
British subject or other person against the jierson or property 
of any person ivhatever.^ The first Code of Ci’iminal Procedure 
enacted that no person not a Justice of the Peace should com- 
mit or hold to bail an European British subject to take his trial 
liefore the Supreme Court, ^lagistrates not Justices might, how- 
ever, arrest or hold to bail such persons with a view to the com- 
plaint being investigated by a Justice of the Peace.® European 
British subjects are amenable to tlie provisions of the new Code 
of Criminal Procedure in all matters except giving security for 
good behaviour ; and offences committed by them are to be 

all jointly and severally to keep the peace in the country, and any two or 
more of them to inquire of and determine felonies and other misde- 
meanours in such country committed. Acts IV of 1885 and XXXIl of 
1888 ware passed to empower one Justice to exercise in Calcutta, Bengal, 
Bahdr and Orissa the powers formerly appertaining to two Justices. 
The law relating to the appointment of Justices of the Peace was 
amended and consolidated by Act II of I8G9, which contains the existing 
law on the subject. 

‘ The Preamble recites that natives of India, resident in the East 
ndies, might be unable to obtain redress Jy reason of their inabiliti/ to 
prove the^ir place of birth, 

» Sections 89-42 of Act XXV of 1861. 
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enquired into and tried according to the provisions of Chapter 
VII of the Code, and not otherwise. Magistrates who are Magis- 
trates of the First Class, Justices of the Peace and European 
British subjects, may inquire into complaints of any offence 
made against European British subjects ; and in the case of 
offences which they are competent to try may pass a sentence 
not exceeding three months’ imprisonment, or fine up to one 
thousand rupees, or both. An appeal from such sentences lies 
either to the Court of Session or the High Court. In the case of 
oftences other than those punishable with death or transportation 
for life ( in which cases the commitment must be to the High 
Court), European British subjects may be committed to the Court 
of Session ; and Sessions Judges, being European British subjects, 
may pass a sentence not exceeding one year's imprisonment, or 
fine, or both.^ An appeal from such sentences lies to the High 
Court. 

§ 230. — Previous to 1833 British subjects, not in the service 
of the Crown or of the Company, were not allowed to reside in 
India more than ten miles from a Presidency town without a 
licence.^ In that year it was enacted by the 3 and 4 Wm. IV, 

' See sections 1 1, 71— 88, 11)7. 274, 400, 4Xj. 430. and 4.38 of Act X of 1872. 

European British subjects ” are defined by section ‘.)1. Several Acts 
had been passed by the Local Lejfislatnres of Bengal, Madras and 
Bombay, purporting to apply generally to all prrhons ; and, doubts hav- 
ing arisen as to the validity of the conviction and punishment; of 
European British subjects thereunder. Act XXll of 1870 wiis passeil to 
confirm such Acts and validate what had been done under them. This 
Act further provided that Acts of the Governor-General in (kiuncil. con- 
ferring summary jurisdiction over offences, shall be deemed to apply to 
European British subjects, though not expressly mentioniMl therein. The 
Statute 34 and 35 Vic., cap. 34 (20th June 1871), confirmed this Act. and 
gave the Local Legislatures power to confer jurisdiction over European 
British subjects on Magistrates, being Justices of the Peace, in all ca'ies 
in which they can confer jurisdiction over natives. 

2 The power of excluding “ interlopers ” was granted by the Charter 
of Queen Elizabeth and was acknowledged by various Statutes — see 53 
Geo. Ill, cap. 155, ss. 36, 37. 38, 30, 107, 108. Section 107 required 
British subjects allowed to reside more than ten miles from the Presi- 
dency to procure and deposit the certificate of such permission in the 
Civil Court of the district in which they were allowed to take up their 
residence. They were not allowed to hold land in the Mofussil — see 
sections 17 and 46 of llegulation II of 1703; section 17, Regulation V 
of 1795; RegulationsXXXVIIIof 1703. XLVIII of 1705, and XIX of 
1803; and clause 1, section 17, Regulation VIII of 1805. Act IV of 
' 1837 enacted that it should be lawful for any subject of the Crown to 
acquire and hold in perpetuity, or for any term of years, property in 
land or in any emoluments issuing out of land in any part of the terri- 
tories of the East India Company, subject, however, to all rules which 
prescribe the maimer in which such property shall be acquired and held 
by natives. 



208 Jurisdiction of Civil Courts in respects of E. B, Sul^ects. 


cap. 85, S8. 81, 82, and 83, that naturaUborn subjects of the 
Crown might proceed sea to any port or place having a Cus- 
tom-house establishment within the territories of the Company 
and reside thereat, and proceed to, reside in, or pass through any 
part of such of the said territories as were under the Company’s 
Government in the year 1800, or in part of the countries ceded 
by the Nawab of the Carnatic, of the provinces of Cuttack, and 
of the settlements of Singapore and Malacca, without any 
licence whatever, provided that on their arrival in any part of 
such territories from any port or place not within such terri- 
tories, they were to make known in writing their names, places 
of destination and objects of pursuit in India to the Chief Officer 
of Customs or other authorized officer. Such natural-bom sub- 
jects were not however to enter these territories by land, or pro- 
ceed to or reside at any place in the other territories not above 
mentioned without a licence : but the Governor-General in Coun- 
cil, with the previous consent of the Court of Directors, was 
authorized to declare other places open for residence without 
licence to natural -born subjects of the Crown. 

§ 231, — British subjects residing -within the Company’s terri- 
tories were subject to all rules and regulations in force therein 
and residing, trading, or holding immoveable property at a dis- 
tance of more than ten miles from the Presidencies, they were 
declared amenable to the Company’s Courts in civil suits brought 
against them by natives. They had, however, a right of appeal to 
the Supreme Court in cases where an appeal would otherwise 
have lain to the Sadr Divvani Adulat.^ In 1827 Sadr Amins 
were allowed to tiy suits otherwise within their jurisdiction in 
which British European subjects, European foreigners or Ameri- 
cans -were parties.^ This power was, however, withdrawn in 1831.^ 
Finally in 1836 the above special right of appeal to the Supreme 
(/ourt was taken away, and it was enacted that no person what- 
ever should, by reason of place of birth, or by reason of descent, 
be, in any civil proceeding whatever, excepted from the jurisdic- 
tion of the Courts of Sadr Diwani Adalat, of the Zillah and City 
Judges, of the Principal Sadr Amins and the Sadr Amins in the 
territories subject to the Presidency of Fort William in Bengal.® 

§ 232. — By the first Judicial Regulation passed on the 21st 
August 1772, the custom of levying chauth, dassatra, packatfra^ 

* See 53 Qeo. Ill, cap. 155, s. 35. 

* Id, 8. 107. 

■ Regulation IV of 1827. 

* ClauBe 2. section 15, Regulation V of 1831. 

» Act XI of 1836. 

* A fourth part, tenth part, fifth part, respectively, of the property 
recovered. 
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or any other fee or commission on the money recovered by means 
of the Courts, or itiak^^ on the decision of causes was absolutely 
and for ever* abolished. It was, however, soon discovered that it 
was possible to make justice too cheap ; and that the result of 
abolishing all fees was to encourage groundless and litigious suita 
Accordingly, by Regulation XXXVI II of 1795, fees were imposed 
on the institution ami trial of suits as “ the best mode of putting 
a stop to the abuse of the ready means afforded to individuals of 
availing themselves of the exercise of the laws, without obstruct- 
ing the bringing forw^ard of just claims." Tlie institution fees in 
cases tried by Registers and Native (commissioners were paid to 
them “ as a compensation for their trouble, and an indemnifica- 
tion for the expense which they may incur in the execution of 
the duties of their office.” Fees in other cases and in appeals 
were to be carried to credit of Covernment. The provisions of 
this Regulation w'cre partly superseded by Regulation VI of 


* Liberally liberating,” “ sotting free ” but applied to the office for 
Sammonses, fees on their delivery, fees paid by suitors on the decision of 
their causes. 

* The Indian Legisilatora of those days were very fond of binding 
posterity. It must, however, be borne in mind that the m^'mbers of the 
Company’s Covisrument were new to legislation and state-craft. Smith's 
Wealth of Nat idti't was not published until 177(5. four years after the 
date of the above Regulation. I>r. Smith, though averse to making the 
Administration of Justice a source of revenue beyond the actual cost to 
the State of the necessary tribunals, was of opinion that this cost might 
be fairly defrayed by fees of Court. Later Political Economists have, 
however, contended that even to this extent a tax on justice is indefensi- 
ble. Those who defend the tax to this extent argue that they may 
fairly be required to bear the expenses of the Administration of Justice 
who reap the benefit — Qtii ftrntit eommoduni xnitire drhrt rt ortus. But 
Bentham replied that they who have to go to law are the very persons 
who do not reap the benefit of good government, since the protection 
afforded by the law is so incomplete that they have to resort to the 
Courts to maintain their rights against infringement— the benefit is 
really reaped by those who enjoy such complete immunity from injury 
that they have never to resort to the Courts. It may, however, be said 
that as, in theory at least, the wrong-doer pays those fees in the end, 
the Courts are really supported by fines inflicted on wrong-doers. In 
India these fees are all recoverable from the wrong-doer, when he is 
able to pay them. When he is not. the person who seeks redress is the 
loser, and here the incidence of the tax is unfair. The Mahomadau 
B 3 r 8 tem was free from this defect, as the fee was deducted only from the 
property recovered by the Court. It may be added that the utility 
of the imposition of Court-fees in repressing idle and harassing litigation 
has always been admitted and acted upon in India ; but has not been 
much, if at all. considered in England. The attempt to make justice 
free of cost has been tried in India, and has not succeeded. It has never 
been tried in England, and there is no reason to think that the experi- 
ment would succeed there, if tried. 


14 
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Court-fees and Stamp-dniy. 


1797,^ which provided a new scale of fees on the institution and 
trial of suits, and also provided for levying a stamp duty on 
certain law and other papers and documents and a percentage 
on the fees of pleaders. A “Superintendent of the Stamps was 
now appointed at Calcutta for the issue of “ stampt paper and 
for keeping the accounts of the same, and was miide subordinate 
to the Board of Kevenue. Similar provisions were made for the 
Ceded Provinces by Regulation XLIIl of 1803, which also pro- 
vided for petty complaints to the Magistrates being on “stampt” 
paper “in order to discourage the numerous petty complaints 
liable to be preferred from litigious or other im]>roper motives.” 

§ 233. — The law for levying Judicial or (>ourt Fees, and the 
law for imposing a stamp duty on written instruments, were still 
further mixed together in Regulation I of 1814,^ which first 
provided for the levy of court fees by stamps. It was repealed 
by the consolidating and amending Regulation, X of 1829. This 
last Regulation was amended by Act XLI of 1858, and was 
repealed by Act XXX VI of 1860. The rule requiring a stamp 
upon petitions of complaint in petty criminal cases, first enacted 
in section 23, Regulation XLIII of 1803, was continued and 
extended in Regulations I of 18143 x of 1829.^ But Act 
XXXVI of 1860 exempted from stamp duty ‘^all petitions, 
applications, charges, and informations respecting crimes and 
offences. ”3 Act XXXVI of 1860 was repealed by Act X of 1862, 
which further amended and consolidated the law relating to court 
fees and stamp duties, and also retained the particular exemption 
just noticed. This latter Act was amended by Act XXVI of 1867, 
which generally increased the scale of court fees, and again 
imposed a fee upon petitions or applications presented to Criminal 
Courts, and containing complaints “ of the offence of wrongful 
confinement or wrongful restraint, or of any offence other than an 
offence for wdiich police officers may arrest without warrant, as 
specified in column 3 of the schedule annexed to the Code of Crimi- 
nal Procedure.” Finally, the law relating to the imposition of 
stamp duties on instruments and the law relating to the levy of 

* This Regulation repealed the Police Tax ; and the Preamble expressly 
states that, in order to make up the cousequeut diminution of revenue, 
the fees on the institution and trial of suits were increased, and the 
stamp duties imposed. 

* The Preamble to this Regulation also recites the policy of raising 
a revenue for the support of the State by means of stamps on .... 
instruments and on pleadings filed in the Courts of Judicature. 

* Section 18. 

* Faia. 7. Schedule B. No stamp was required for oomplaints of 
nou-baiiable offences. 

* Para. 5, Schedule B. 
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fees in Courts of justice were separateci — the former being incor- 
porated in “ The General Stamp Act,” XVIII of 1869 ; and the 
latter being reproduced in “ The Court Fees Act,” VII of 1870, 
amended by Act XX of 1870.^ 

§ 234. — The law appertaining to the Courts of justioo is either 
“ substimtioe ” or “ aojertive ; and the law falling under each of 
these heads may again be considered with reference to (1 ) the 
Civil Courts, and (2) the Criminal Courts. The first rule of 
substantive civil law for the Courts in the inofnssil is to be found 
in the 23rd section of the Judicial Jtogiilations of the 21st 
August 1772, which directs that “in all suits regarding inherit- 
ance, marriage, caste, and other religious usages or institutions, 
the laws of the Koran with respect to Mahomadans, and those 
of the Sinister with respect to Gentoos,^ shall be invariably 
adhered to.” For cases not falling within this rule, no provision 
w'as made. The same rule in the same words was repeated in the 
Judicial Regulations of the 11th April 1780 ; but the omission was 
now repaired by directing that the Superintendent of the Diwiini 
Adalat should, “ in all points which have not been cx]>re88ly 
provided for by these Regulations, act disci etionally, and accord- 
ing to the best of his judgment” (42nd section In the 
Regulations of the Tith July 1781,^ the rule as to Mahomadans 
and Gentoos was still retained but cases outside this rule were 
now provided for by directing that, “ in all cases for which no 
specific directions are hereby given, the Judges do act according to 
justice, equity and good conscience.”® In the Regulations of the 

* In addition to the Regal atioiis aud Acte noticed above, the following 
may be mentioned as connected with this snojeot viz : — Regulation LX 
of I7y», extending Regulation XXXVIII of \1\K> to Benares : sections 7 
and 8. llegnlation V of 1798 : section 3, Regulation III of 18(K) : section 
27, Regulation VIII of 180.i, extending Regulation XLIII the Con- 
quered Provinces and Bundlekund : section 70. Regulation XXIII of 
1814 : section 9, Regulation XXIV of 1814 : section 13, Regulation II of 
1821; Regulation XVI of 1824: clause I, sectiou 12, Regulation V of 
18.31 (Munsifs no longer to be paid by fees); Acts XL of and LI of 1860; 
Acts XX and XXIV of 1862. and XXXII of 1863. relating to the Cal- 
outta High Court : and Acts XVIII of 1865 and XV of 1868. 

® Mr. Bentham used the phrase Huhutuntirc ” to designate that 
law which the Courts are established to administer as contradistinguish- 
ed from the rules by which it is administered. These last, or the rules 
of procedure or practice, he termed adjective law.'' 

* Gentoo derived from the Portuguese ffcntio :=z n. gentile” or 
“ heathen ” came to mean “ a native of India,” a Hindii.” 

* Drawn up by Sir Elijah Impey. See ante. 

* With the addition of *• succession ” before “ inheritance.” See the 
observations on the addition of this word in The Secretary of State v. The 
Adminintrator- General of Bengalf I B. L. R. Or. Civ. 106. 

* Action 60 for the Mofussil Courts of DiwAni Ad41at, and section 93 
for the Sadr Diwani Adalat. 
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Suhi^tantite Civil Law, 


27th JuniB 1787 no change was made, except that the rule as to 
the applicability of Hindu and Mohamadan law was amended by 
the addition of the following words — “ But that in cases of 
succession to zemindaru^ talukddris and chaudkrau, the Judge 
do also ascertain whether they have been regulated by any 
general usage of the perj|: ana where the disputed land is situated, 
or by any particular of the family suing, and do consider in his 
decision the weight due to the evidence on this head.”^ 

§ 235. — This two-fold rule of substantive civil law was repro- 
duced in the Regulations of 1793^ — section 15 of Regulation IV 
of that year enacting that, “in suits regarding succession, 
inheritance, marriage and caste, and all religious usages and 
institutions, the Mahomadan laws with respect to Mahomadans, 
and the Hiudd laws with regard to Hindds, are to be considered 
as the general rules by w'hicli the Judges are to form their deci- 
sions ; ” — and section 21 of Regulation III of the same year 
enacting that “ in cases coming wkhin the jurisdiction of the Zillah 
and City Courts for which no specitic rule may exist, the Judges 
are to act according to justice, equity, and good conscience.’' 


' The'^e wordy were not repnxluced in the Regulations of 17U3 ; but 
see Regulations XI of 171)3 and X of 1800. 

’ Regulation IV of 171)3 is entitled ** A ItcgidatUm for reoeiring, try’ 
ing, and (leading nviU or com jdntnts declared cognizable '''' in the Zill^ 
and City Courts, and is chiefly concerned with procedure. Regulation III 
of 1793 is entitled “ A ItegulaXionfor extending and defning the jvrindix^ 
fion of” the same Courts. There is no Regulation for the Sddr Diwdnf 
Addlat or Provincial Courts which corresponds to the former of these 
two Regulations. Regulation V of 1793 for the Provincial Courts and 
Regulation VI of 1793 for the Sadr Diwanl Adalat corresjiond to the 
latter. But section 11 of Regulation V of 1793. and section 7, Regula- 
tion VI of 1793, supply the deficiency by enacting that these Courts 
respectively shall, in trying original cases and appeals, ^'j/r'oeeed in the 
(tame manner and with the like jfotrerg a?id antlwritg, and md/jeet to the 
Hawe rcntrictiom, lirnitationit and excej/tione as are jfr escribed to the Zdlah 
and City Court 8."' It is of course remarkable that a rule which is so 
plainly one of substantive law should be placed in the procedure Regula- 
tion, while the other rule of substantive law is placed in Regulation HI, 
which relates to the constitution and jurisdiction of the Courts ; but it 
is to be observed that Sir Elijah Impey’s original Regulation included 
both rules, not indeed in juxtaposition, but still so placed that the one 
may be regarded as supplementary to the other, the rule as to justice, 
equity and good conscience being found at the end, where it was evi- 
dently put so as to be supplementary to all the rules antecedently con- 
tained in the Regulation. It is noticeable that this rule is thrice ex- 
pressly repeated in the Regulations of 1793 (see above), while the rule as 
to Hindii and Mahomadan law is repeated only by implication. Any 
argument based on the arrangment of the law of 1793 is worth little, 
as such arrangement is Illogical and unscientific in many particulars. 
The draughting was not done by professional hands, being the work of 
Mr. George Harlow, a Civil Servant. 
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ApplieahiHiy of FTimlu and Mahomadan Law* 

The same rule is liwd down for the Sadr Diwinf in section 31, 
Hej^ulation VI, and for the Provincial Courts in section 32, 
Regulation V of 1793. When the Resristers were empowered to 
decide oases by Regulation VIII of 1794, they were directed by 
section 5 of this Regulation “ to be guided by the same rules as ” 
were “ prescribed for the trial of the suits before the Judge.” 
Similarly, the Native Commissioners appointed under Regulation 
XL of 1793 were “to consider the principles laid down in the 
Regulations prescribed to the Zillah and City Courts for trying 
and deciding suits as the •general rule for their guidance.”' 
These provisions were doubtless intended to make the two rules 
of substantive law applicable to the proceedings of the Registers 
and Native Commissioners.^ 

§ 236 — When Regulation TV of 1793 was extended to the pro- 
vince of Benares by Regulation VIII of 1795, the following addition 
was by the latter Regulation made to the rule as to Hindd and 
Mahomadan law, viz. : — “ In causes in which the plaintiff shall be ot 
a different religious persuasion from the defendant, the decision is 
to be regulated by the law of the religion of the latter j except- 
ing where Europeans or other persons, not being either Maho- 
madans or Hindvis, shall be defendants, in which cases the law of 
the plaintiff is to be made the rule of decision in all plaints and 
actions of a civil nature.”® The rule was, however, extended 
without this addition to the provinces ceded by the Nawab 


' riause 1 1 , section 9. Refjfulatiou XL of 

* Yet when the jurisdiction of the Chittasfong Munsifs was extended 
to petty suits for land, although “the whole of the rules and provisions 
contained in Regulation XL of 1793” were made applicable to their 
proceedings, among the further “special rules” prescribed for their 
gui<lance was this, that ‘ in all cases of inheritance of. or succession to, 
landed property, the Mahomadan laws with respect to Mahomadans, and 
the Hindii laws with regard to Hindds, are to regulate the decision ” 
(see sections 4, 5, Regulation XVIII of 1797). If both rules had been 
otherwise extended, this would appear needless. If both rules had not 
been otherwise extended, then it is remarkable that, while part of that 
08 to Hindd and Mahomadan law was enacted for Chittagong Munsifs 
in land suits, the rule as to justice, equity and good conscience was not 
also enacted for their guidance in these cases ; and that, as by the hypo- 
thesis neither rule applied to all Munsifs in otlwr cases, they were left 
without any rule of decision whatever. When the law relating to Mun- 
sifs and S4dr Amins was consolidated and amended by Regulation XXIII 
of 1814, this point was in no respect cleared up— section U enacting 
generally that, in points not expressly provided for in that Itegulation, 
they were to observe as nearly as practicable the rules prescribed in the 
Regulations for the guidance of the Zillah and City Courts in the trial 
and decision of civil suits — and section 59 repeating the “special rule” 
for Chittagong. 

* Section 8, Regulation VIII of 1795. 
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Vizier.^ The rule of justice, equity and good conscience was also 
extended to these provinces without alteration and both rules 
were subsequently extended to the Conquered Provinces and 
Bundlekund.® In 1831, Munsifs w^ere for the first time invested 
generally wdth j)Ower to try suits for real property by Regula- 
tion V of that year ; and it was provided that in all cases of 
inheritance of, or succession to, landed property, the Mahomadan 
laws with respect to Mahomadans, and the Hindu laws with 
regard to Hindus, were to regulate the decision— that in causes 
in which the plaintiff might be of a different religious persuasion 
from the defendant, the decision was to he regulated by the law 
of the latter, this rule being however limited to cases in which 
the defendant was either a Mahomadan or a Hindu^ — that in 
cases ill which the above rules could not be applied, the Munsifs 
were to act according to justice, equity and good conscience. 5 It 
was also provided that the newly ajijiomted Principal Sadr Amins 
were to be guided in the trial of ongmal suits and appeals by 
the rules established for the conduct of liusiness in the Courts of 
the Sadr Amins ; and that, in points not expressly provided for 
by those rules, they Avere to observe as nearly as practicable the 


* Expressly by section 10 Regulation III of 1803. for the Zillah and 
City Courts, andindirectly by section 7. Regulation V of 1803. for the 
Sadr Diwanf Adalnt; by hection 1 1 . Regulation IV of 1 803 for the Pro- 
vincial Courts ; and by clause 11, section 7, Regulation XVI of 1803 for 
the Munsifs. 

“ Expressly by section .30, Regulation V of 1803 for the Sadr Dlwanl 
Addlat ; by section 24. Regulation IV of 1803 for the Provincial Courts ; 
and by section 17, Regulation II cf 1803 for the Zillah and City Courts; 
and indirectly for the Native ('omnuMsioners by elan.so 11. section 7. 
Regulation XVI of 1803, and clause 8, section 14, Regulation XlilX 
of 1803. The same indirect provisions extending both rules were 
re-enacted by section 14. Regulation XXI 1 1 of 1814 for Munsifs. The two 
rules were extended indirectly to the new Head Commis.sioners or S4dr 
Amins by clause 7, section 20. Regulation XVI of 1803. for the Ceded 
Provinces, and by clause 7. section 0. Regulation XLIX of 1803, for 
Bengal. Bahar. Orissa and Benares, and again by section 74, Regula- 
tion XXIII of 1814 

* See the Chronological Table, second column, opposite the Regulations 
quoted in the last Note. 

* This was the Benares rule, limited and without the exception. 

* Clauses 2 and 3 of section 6. Regulation V of 1831. Clause 1 res- 
cinded the local rules for Chittagong, which were re-enacted in the 
following clauses, with additions for all districts. It may be remarked 
that section 14, Regulation XXIII. still remained in force for Munsifs. 
If its effect was to extend the double rule, then the above clauses of 
section 6 of Regulation V of 1831 were surplusage. No similar rales 
were provided for Sadr Amins, who were still left to section 74. and 
for appeals to danse 3. section 75. Regulation XXIII of 1814 — nor lor 
Principal Sadr Amins who were provided for as mentioned above. 
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Regulation VII of 

rules prescrU)©^ in the Regulations for the guidance of the Zillah 
and City Courts.^ 

§ 237. — Section 8, Regulation VII of 1832, repealed the above- 
mentioned Benares rule* and enacted that tlie rules contained 
in section 15, Regulation IV of 1793, and the corresponding 
enactment contained in clause first, section 16, Regulation III 
of 1803, should be the rule of guidance in all suits regarding 
succession, inheritance, marriage and caste, and all religious 
usages and institutions that might arise between persons profess- 
ing the Hindu and Midiomadau porsuasions respectively. The 
following section declared that the above rules were intended and 
should be held to apply to such persons only as were bond fide 
professors of those religicms at the time of the application of the 
law to the ciisc, and were designed for the pi^otcctioii of the rights 
of such persons, not for the deprivation of the rights of others. 
Whenever, therefore, in any civil suit, the ])arties to such suit 
were of different persuasions, when one party was of the Hindd, 
and the other of the Mahomadan, persuasion, or where one or 
more of the parties to the suit wei-e neither of the Mahornadan 
nor Hindu persuasion, the laws of tli(>sc religions were not 
to he permitted to operate to deprive such party or parties of 
any property to which, hut for tho operation of such laws, 
they would have been entitled. In all such cases the decision 
was to be governed by the princi[>les of justice, equity and 
good conscience, it being clearly understood, however, that 
this provision was not to be considered as justifying the intro- 
duction of the English or any foreign law, or the application to 
such cases of any rules not sanctioned by those principles.® It 

* Clause 4, IH. Regulation V of 18:11. Thin is a peculiar provi- 

aion. implyinjr. as it does, that there were rule^ applicable to the Zillah and 
City Courts which were not provich^tl for the Courts of the 

Sadr Amins. Is there any peculiar force in “expressly?” But ace the 
Preamble and section 2. Act XXVI of IHr/i. 

* Contained in clause 2. section 3, Regulation VIII of ITOfi. 

* These provisions evi<lently amount to this. The special rule for 
Benares is repealed, and tlje mle contained in s^iction ir>, Uepfulation IV 
of 179:4. is to be of jreueral application. Then follows a general explana- 
tion of what was really intended by that rule, more specially with 
reference to a certain class of cases in which, while one party is a Hindd 
or Mahornadan. the other or others do not belong^ to either of these 
religions. To this class of cases, says the Legislature, it is not the rule 
of Hiudd or Mahornadan law that is to be applied, but the ofAer mle of 
justice, equity and good conscience — and then in the usual discursive 
style of the Regulations, the Legislator, taking advantage of the oppor- 
tunity. goes on to explain how this rule of justice, equity and good 
conscience in to be understood and applied. Whether this explanation 
was intended to govern only the particular clans of cases referred to in 
the soctioii, or the general application of the rule, is a dii&oult and 
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Hegulation VII of 1832. 

was enacted by section 1 of Act VI of 1843^ that in the trial 
and decision of all original suits referred to them by the Judge, 

doubtful point. Further, it is not clear to what Courts the amended 
rules were intended to apply, and that a doubt subsequently arose as to 
their applicability to Muusifs* Courts appears from the se^ions being 
expressly extendi thereto by section 3, Act XXVI of 1852. The follow- 
ing cases connected with this rule may be useful : — A Ilindd sued for 
a declaration of his right to membership in a certain society (somaj). 
No question of caste within the meaning of section 8. Regulation VII 
of 1832, was involved. The effect of a decree would have been that 
other persons do accept plaintiff's invitations and do ])artakc of his food 
though against their will, and that they in their turn must give him 
similar invitations and dine with him whether they liked to do so or 
not The Court, after considering all the previous cases, held that such 
an action would not lie. that the members of such a sixsiety (as of a 
club in England mainly for social purposes) are the sole'judges whether 
a particular individual is entitled to continue to be a member or not — 
Sadharam Patar Sadlutratih and others. Ill B. L. R. Civ. Ap. 91. — A 
Hindu was outcasted for cohabiting with a Mahoinadan girl. It was 
contended that he was in con8equ(3noe debarred from inheriting. Act 
XXI of 1850 and section 9 of Regulation VII of 1832 having effect 
merely when deprivation of caste is in consequence of renunciation of 
religion, or excommunication from religion. It was decided that this 
contention was bad, and that exclusion from inheritance could not result 
from exclusion from caste for any cause whatever— lihn<X]an Lai and 
others V. Gya Persad and others, 11 N. W. P. fl. C. R. 44G. A Hindii 
widow, outcasted for uuchastity, would not in consequence forfeit her 
husband’s property which had once vested in her — Set mat i Matangini 
Dehya v. Srimati Jai Kali Dehya, V B. L. R. 4G(> ; Kcri Kolifani v. 
Manlrain Kolita, XIII B. L. H. 1. In the ce»e ot She ihh Kud ratal '• y, 
Mahini Mohun Sah-a, the following question was referred to a Full 
Bench,— Whether a Mahomadan, who sues to enforce the right of 
pre-emption which he would have had in respect of property by reason 
of vicinage or co-partnership, if such property had been conveyed by 
the vendor to a Mahomadan, is debarrexi from enforcing such light, 
where the purchaser is other than a Mahomadan.” In the case of 
Sayarna Kalmar Itai and others v. Jan Mahomed and others, the follow- 
ing question was referred: — “Whether, w'hen the plaintiff claiming 
pre-emption and the vendor are both Muhomadans. the Mahomadan law 
of pre-emption does not apply.” In the case of Farman Khan v. Bharat 
Chandra Salta Chaudhri. the following question was referred : — Where 
no local custom exists with reganl to pre-emption amongst Hindiis, can 
a Mahomadan pre-emptor be deprived of his right of pre-emption as 
against a Mahomadan vendor, l^cause that vendor chooses to sell to a 
Hindii ” The three references were argued before and decided by the 
same Full Bench, IV B. L. R. Full Bench Rul. 1.34. A majority of the 
Judges held that the right of pre-emption does not depend ou any defect 
of title on the pait of the Mahomadan oo-partner to sell except subject 
to the right of pre-emption, but upon a rule of Mahomadan law, which 
is not binding on the Court, nor on any purchaser other than a Maho- 
madan ; that therefore a Hindii purchaser is not bound by the Maho- 
madan law of pre-emption in favor of a Mahomadan oo-partner, although 
he purchased from one of several Mahomadan oo-paroeners ; nor is he 
bound by the Mahomadan law of pre-emption on the ground of vicinage. 

* In modification of clause 4, section 18, Regulation Y of 1831, which 
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the Principal Sadr Amins shall he guided by the rules established 
for the conduct of business iu the Courts of the Zillali and City 
Judges. 

§ 238. — Act XXI of 1850, reciting the provisions of section 9, 
Regulation VII of 1832, and declaring that it would be bene- 
ficial to extend the principle of that enactment throughout the 
territories subject to the Government of the East India Company, 
enacted that so much of any law or usage then in force within 
the said territories as inflicted on any ))erson forfeiture of rights 
or property, or might be held in any way to impair or affect any 
right of inheritance by reason of his or her renouncing or having 
been excluded from the communion of any religion, or being 
deprived of caste, should cease to bo enforced ns law in the 
Courts of the East India C-ompany and in the (youi’ts established 
by Royal Charter within the said territories. Act XXVI of 1852, 
reciting the desirability of assimilating the mode of procedure 
in original suits in the Courts of Siidr Amins and Munsifs to 
the procedure iu such suits in the Courts of the Judges and 
Principal Sadr Amins, enacted that all laws and rules of proce- 
dure for the trial and decision of original civil suits in the Courts 
of the Judges and Principal Sadr Amins should ajiply to and 
regulate the procedure* in the trial and decision of similar suits 
in the Courts of the Sadr Amins and Munsifs.* It further 
declared sections 8 and 9, Regulation VII of 1832, as extended 
by Act XXI of 1850, to bo applicable to suits and cases iu the 
Courts of the Munsifs.^ 


directed the rules for the conduct of business iu the Courts of the Sddr 
Amins to be followed. 

' Section 2. 

* This taken with the context shows that there was no doubt as to 
these provisions being applicable to the Courts of Principal S4dr Amins 
and Sadr Amins. Was this effected for the former by section 1, Act VI 
of 184:1. which would appear to refer to procedure only ? It may be 
observed that it is in the Procedure Regulation, IV of 1793, that the 
substantive rule as to Ilindd and Mahoma»lan law was placed. It was 
doubtless effected for the latter by section 74 of Kegulation XXIII of 
1814, which remained in force until repealed by Act X of 1861 : but 
this section speaks of rules “/rir guidance ni the triul and decision, 
while section 1. Act VI of 1843, speaks of rules for the ronduet of 
business'' merely. Then as to Munsifs. section 14. Regulation XXIII of 
1814, was in force — it remained in force until repealecl by Act X of 1861. 
If it was sufficient to extend the two-fold rule, then whence arose the 
doubt, to settle which section 3 of Act XXVI of 1862 was passed. Was 
the doubt created by clauses 2 and 3. section 6, Kegulation V of 1831 ? 
Or was it due to sections 8 and 9. Regulation VII of 1832, being passed 
after section 14, Regulation XXIII of 1814. If the latter, then there 
ought to have been the same doubt as to S4dr Amins, who were governed 
by another aection of the same Regulation. If we reject the effect of 
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Substantive Criminal Law. 


§ 239. — Finally, one general rule was laid down for all Civil 
Courts in the territories under the Governments of the Lieutenant- 
Go vemore of the Lower and North-Western Provinces by section 24 
of Act VI of 1871, which enacts as follows: — ‘‘Where, in any 
suit or proceeding, it is necessary for any Court under this Act 
to decide any question regarding succession, inheritance, marriage, 
or caste, or any religious usage or institution, the Mahomadan 
law in cases where the })artie8 are Mahomadans, and the Hindu 
law in oases where the parties are Hindis, shall form the rule of 
decision, except in so far as such law has, by legislative enact- 
ment, been altered or abolished. In cases not provided for* by 
the former part of this section, or by any other law for the time 
being in force, the Court shall act according to justice, equity 
and good conscience.” The substantive law administered in the 
Civil Courts may then be divided into tliree parts, viz. : — 1. Hindu 
and Mahomadan law in certain cases. II. Legislative enact- 
ment. III. The rule of justice, equity and good conscience. 
Large portions^ have been, within the last few years, transferred 
from the domain of No. Ill to that of No. II. Further transfers 
are contemplated, and ultimately in all probability the whole or 
nearly the whole of the third part will be absorbed in the second 
part. * 

§ 240. — The substantive law of the Criminal Courts for a long 
time consisted of the Mahomadan law, with such modifications as 
rendered it in some resjiect confurinable to our ideas of punish- 
ment as a satisfaction for, and a deterrent from, crime. These 
modifications were numerous and im])ortant, and were scattered 
over a large number of Kegulations and Acts.^ Difticult to learn, 


these and similar sections as extending the two rules of substantive law, 
then the Subordinate Civil Courts were for years without any such rule 
whatever. The elfect of some of these sections will be found discussed 
in The Secretary of State Y. llie Adminhtr at or- General of Bengal, I B. 
L. R. Or. Civ. 92. 

* “The Indian Contract Act. IX of 1872.” “The Indian Companies 

Act, X of “ The Indian Succes.siou Act, X of 18f).5.” tkc. &c, 

* They were repealed by. and will be found in Act XVII of 1862. No 
benefit could result from recapitulating and discussing these enactment.s ; 
but the provisions of a few of them may be noticed. Slavery was 
abolished by 3 and 4 Win. IV, cap. 8."), section 88. and Act V of 1843. 
The exemption of Braniins in Benares from capital punishment was 
abo1i.shed by section 16, Regulation XVII of 1817. The punishment of 
tashhir. or carrying a <lelinquent through the town on an ass with his 
face blackened, was abolished by Act II of 1849. The punishment of 
ffodna. or branding, was abolished by the same Act. The words “ Darogh 
go ” or “ Perjuror ” were directed by section 3. Regulation XVII of 1797, 
to be brand^ on the foreheads of those convicted of wilful and corrupt 
perjury. The use of the kora, or scourge, was forbidden, and the rattan 
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aud not in all places easy to undei-stand without risk of error, 
this criminal law was superseded in 1860 by “ The Indian Penal 
Code,” Act XLV of that year, which has been now fifteen years 
in operation, and has more than justified the expectations of its 
eminent compilers. During tins period it has been found neces- 
sary to amend the Code in a few particulars only (see Acts IV 
of 1867 and XXVII of 1870), and its w’orking has been in all 
respects most satisfactory. The Penal Code, together with a few 
special and local laws, comprehend the whole of the substantive 
law administered in the Criinimd C^uirts. 

§ 241. — Tuniing to Adjective Law and taking the Civil Courts 
first in order, we find that before 1859, such rules as existed for 
the procedure of these Courts w’cre to be collected only by 
diligent study from a number of licgulations and Acts, many of 
which contained provisions on other and difterent subjects, and 
nearly all of which had been more or less obscured by partial 
rejieals and amendments. In 1859 these fragmentary rules w'ero 
gathered together and reduced to some sha])e and order in Act VIII 
of that year, wdiich is entitled “ Ja Act for simplifying the Proce- 
dure of the Courts of Civil Judicature not estahhshed by Royal 
Gharterf This Act was amended and styled “ Tlie (k)de of Civil 
Procedure ” by Act XXII I of 1861 ; and w’as further amended 
by several later Acts, }>assed from time to time, as occasion 
required. It w^as originally rather an attempt to reduce to order 
the previously existing scattered rules without making any great 
changes, than a systematic Code providing completely for the 
subject with which it dealt. The cxiierience of sixteen years has 
disclosed many imjierfections and omissions, and the original Act 
is now overlaid wdth a considerable quantity of case law. A Bill 
is, however, before the Legislature for amending and consolidat- 
ing this branch of the law, and India wall doubtless ere long have 
a Code of Civil Procedure worthy to rank with her other Codes.^ 


subBtituted therefor by section 4, Kegulation XII of 182.^. Females were 
exempted from flog^^ing by sectiou 3 of the same llegiilation. 'I’he 
sacrifice of children at Saugor was prohibite«l by llegulatioii VI of 1802. 
Gold and silver-Bmiths, braziers and bltvcksniitbs, were required by 
liegulation I of 1811 to take out a licence, and were bound by its terms 
not to buy gold or silver ornaments from suspicious persons, not to melt 
dowm ornaments or plate, not to make bouse-breaking implements, false 
keys or picklocks. &c. As to murder and mutilation, see ante. § 1%. 
The Law OfficerB who expounded the Mahomadan Law were abolished 
by Act XI of 1804. 

' It is to be regretted, I think, that there is no machinery in India to 
work new material into the Codes during the intervals between those 
periodical revisions to which the Codes are subjected. The necessity for 
a Standing Law Commission for this purpose was one of Austin's ideas 
for codification. Under the Prussian system, if the Judges, whose doty 
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§ 242. — One of the most remarkable features of Indian Proce- 
dure is the great latitude of appeal which it has always permitted. 
Tliis has generally been considered the only possible remedy for 
the defects of a system, under which the administration of justice 
has been conducted by untrained Judges, without the assistance 
of anything deserving the name of a Bar, and in a country where 
the checks afforded in England by public opinion and, that which 
is at the same time its leader and exponent, a public Press, are 
almost unknown.^ Some account of the Law of Appeal will 
therefore bo useful in connection with the present subject. 
Finality was given to the decisions of none of the Courts 
established in 1793 except certain decisions of the Provincial 
Courts. With this exception an appeal lay in all cases from 
decisions passed in original cases by the inferior (Courts to the 
Courts immediately above them. The decisions of the Native 
Commissioners were ap])ealable to the Zillah and City Judges 
the decisions of the Zillah and City Judges were appealable to 
the Provincial Courts. ^ The decisions of the Provincial Courts 
were appealable to the Sadr Diwani Adalat in all cases in which 
the decree was for land or other real property being lakhwaj, 
the annual produce of w'hich exceeded one hundred, sicca rupees ; 
or for any zemindari, independent taldk^ or other landed estate 
being malgazdrt, or for any dependent taluk of which the annual 
produce exceeded one thousand sicca rupees ; and in all other 
cases, where the decree was for a sum of money or personal 


it is to decide according to the provisions of the Code, differ in their 
interpretation of it, and cautiot unravel the meaning, the decision of the 
last Court of appeal is referred to the Law Commission, who have power, 
not to alter the decision as respects the particular case, but to amend the 
law in fvturum, and what they promulge is a law declaratory of what 
ehall be deemed law in future on the occurrence of a similar case. It so 
happened, indeed, that what the Commissioners made law in this way 
came to exceed the Code many times in bulk : but this, as Austin points 
out, was mainly due to the original bad construction of the Code, and to 
the neglect of the Government in not re-modelling it from time to time 
and inserting the amendments which had been suggested by experience. 
(Lecture XXXIX.) 

* The reader will find these topics well discussed from an original 
point of view in the Minute on the Administration of Jnstirc in British 
India, written by Mr J. Fitzjames Stephen, the late Law Member of the 
Supreme Council. Much has been said here and elsewhere of the latitude 
of appeal and of the litigiousness of the people of India : but I venture 
to say that a careful comparison of the Indian system and of judicial 
statistics will show that there is very little, if indeed anything, abnormal 
in these respects in India, as compared with other countries. 

* Section 20, Regulation XL of 179.3. 

* Section 20, Regulation III of 1793, and section 13 of Regulation V 
of 1793. 
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property or real property, the amount or value of which exceeded 
one thousand sicca rupees. In all other cases the decisions of the 
Provincial Courts, whether in original cases or on appeal, ^ero 
finaL^ Under this system tHfere was but one appeal in all cases 
decided by the Native Commissioners, and in all cases decided by 
the Zillah and City Judges, which did not exceed the limits of 
value just mentioned. In cases which exceeded those limits, 
there was a second appeal to the Sadr Diwani Adalat, and this 
second appeal was an appeal upon the whole case, and wtui heard 
with the like powers and authority, as the first appeal by the 
Provincial Court, or the original case by the Zillah or City 
Court. ^ 

§ 243. — Four years afterwards, the decrees of the Provincial 
Courts for money or jicrsonal property were made final up to five 
thousand sicca rupees (Regulation XII of 1797), and in the 
following year finality was given to decrees of the same (>ourt for 
malguzdri land, the annual value of which did not exceed five 
thousand sicca rupees ; for lakhirdj land, the annual value of 
which did not exceed Jive hundred sicca rupees ; and for other 
real property not exceeding ^fi.ve thousand sicca rupees in value 
(Regulation V of 1798). The number of cases in which a second 
appeal was possible was largely diminished in consequence of the 
appealable limit being thus raised. The number not only of 
second appeals, but of all appeals to the Sadr Diwani Adalat and 
Provincial Courts must also have been considerably diminished 
by a provision made in 179G (Regulation XI II b which empowered 
these tribunals to punish appeals, which appeared to them 
litigious, by a fine to Government proportionate to the condition 
of the party and the circumstances of the case. 

§ 244. — In 1801, it was enacted that when a Provincial Court 
had refused to admit an appeal from the decision of a Zillah 
or City Court on the ground of delay, informality or other 
default in preferring it ; or, having admitted, dismissed an appeal 
on the ground of some default without investigation of the 
merits, it should be competent to the Sadr Diwani Adalat to 
receive an appeal from the order of dismissal of the Provincial 
Court, whatever might be the amount or value at issue in the 
cause : and, if it appeared, on examination of the proceedings of 
the Provincial Court that the appeal had been rejected or dis- 
missed on insufficient grounds, it might order the Provincial 
Court to receive or revive it, and to try and determine the cause 

* Section 9 of Regulation V of 1793, and section 10 of Regulation VI 
of 1793. 

* Section 7 of Regulation Yl of 1793. 
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u|»on its merits. The Provincial Courts were invested with 
similar powers os towards the Zillah and City Courts and in 
regard of appeals from the Registers and Native Commissioners.^ 
The authority thus vested in the* Provincial Courts was subse- 
quently extended to original suits, wtiich the Zillah or City 
Courts had refused to admit on the ground of delay, informality 
or other default in preferring them ; or, having admitted, dis- 
missed on the ground of some default without investigation of 
the merits.^ If any of tliese appeals w^as on inquiry found 
groundless or litigious, the litigious appellant might he punished 
by a fine to Government proportionate to the conoition of the 
party and the circumstances of the case. As the appeal in these 
cases was not upon the merits of the cause, hut merely on the 
default which w'as made the ground for rejecting or dismissing 
the previous appeal, and which necessarily appeared upon the 
proceedings of the Court by which such appeal had been rejected 
or dismissed, it was provided that it was not requisite to hold the 
regular pleadings upon such appeals, or to hold any other than 
summary proceedings thereupon, such as might appear sufficient 
on consideration of the stated ground for rejecting or dismissing 
the previous appeal. ^ These provisions as to summary appeals 
were amended and consolidated in 1814; and w’cre extended to 
Zillah and City Judges in respect of cases dismissed by Registers 
and Sddr Amins on the ground of some default and without an 
investigation of the merits.^ They w'cre further extended in 
1838 to the same Judges in respect of cases dismissed by Munsifs 
on similar grounds.® 

§ 245. — By the provisions of Regulation XLIX of 1803, the 
decrees of Zillah and City Judges passed on appeal from their 
Registers were declared final in suits for vialguzdri land, the 
annual produce of which did not exceed one hundred sicca rupees ; 
for lakhiraj land, the annual produce of w^hich did not exceed ten 
sicca rupees ; and for other real property or for personal property, 
the value of which did not exceed one hundred sicca rupeea 
Above these limits, the Judge’s decree was final, if it confirmed 
the decision of the Register : if it reversed or altered such decree, 


* Sections 8 and 9 of Regulation II of 1801 : clause 12, section 12 of 
Regulation IV of 1808. 

* Section 11 of Regulation II of 1805. A summary appeal was, after 
this, not necessarily a second appeal. 

* Clause 2, section 28. Regulation XLIX of 1803. 

* Section 8 of Regulation XXVI of 1814, which remained in force 
until repealed by Act X of 1861. 

* Act XXII of 1838, which remained in force until repealed by ix^ X 
of 1861.. 
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a further appeal lay to the Provincial Court' In the former 
class of cases, or cases above the limits, ofintied on appeal, the 
Provincial Court might however admit a special appeal under the 
provisions to which we now come. Clause 1, section 24, Regula- 
tion XLIX of 1803^ — reciting that suits tried in the first 
instance by the Native Commissioners or by tlie Registers may 
occasionally involve questions of a general and important nature, 
particularly in causes between landholders or fanners of land, 
and the raiyats for arrears or exactions of rent, wherein the 
rights of the landlord and tenant may be at issue, and an 
erroneous decision not revocable by afipeal may be of serious 
ill consequence — enacted that in all cases, in which a regular 
appeal did not lie to the Provincial ("ourts from the decrees 
of the Zillah and City Courts, it should be competent to the Pro- 
vincial Courts to admit a Sjyecial Appeal^ if on the face of the 
decree of the Zillah or City Judge, or from any information before 
the Provincial (/ourt, it appeared to be erroneous or unjust ; or 
if, from the nature of the cause, as stated in the decree, or other- 
wise, it appeared to be of sufficient importance to merit a further 
investigation in appeal. The following clause directed that the 
discretionary authority so vested in the Provincial Courts was 
to be used with caution, and was not to be considered to entitle 
any party to demand of right an appeal in cases wherein the 
judgments of the Zillah and City Courts were provisionably made 
final. The Sadr Diwaiii Adalat was subsecpieiitly vested with 
like powers of admitting special appeals from the decrees of the 
Provincial Courts. ^ 

§ 246. — 'Phese provisions were subsequently modified by 
clause 1, section 2, Regulation XXVi of 1814, which enacted 
that no special or second appeal should be admitted by a Zillah 
or City Judge, by a Provincial Court or by the Sadr DiwAni 
Adalat, unless upon the face of the decree or documents exhibited 
with it { assuming all the facts of the case as stated in the decree), 
the judgment appeared to be inconsistent with some established 
judicial precedent,'^ or with some liegxdation in force^ or with the 

* Clauses 2 and 3. section H, Rojjulation XLIX of 1803. The (\vil 
Appeals Bill now before the Council proposes to revive this principle of 
finality where two Courts concur. 

* This KeKulatiou applied only to Bengal. Bah4r, Orissa and Benares. 
See for the Ceded and Conquered Provinces, clauses 1—4, section 9, 
Regulation VIII of 18(»5. 

* Section 10 of Regulation II of 180.5, and clause 3. section 6 of Regu- 
lation XXV of 1814. See further, as to the Provincial Courts, clause 4, 
section 3, Regulation XXV ot 1814. 

* This was explained and a special appeal allowed when the judgment 
appealed against appeared to be iu opposition to, or inconsistent with, 
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Hindd, or Manomadan law in cases required to he decided by those 
laws or with some other law or usage applicable to the case, or unless 
the judgment involved some point of general interest or importance 
not before decided by the Superior Courts. The Sadr Diwani Adulat 
and Provincial Courts were subsequently empowered to admit a 
second or special appeal whenever on a perusal of the decree of tlie 
Lower Court, from whose decision the special appeal was desired, 
ihero appeared strong probable ground^ from whatever cause^ to pre- 
sume a failure of justice.^ It was soon, however, found that this 
rule was far too indefinite in its terms, and as the resiilt, the Sadr 
Diwdnl Adalat and Provincial Courts w^ere overwhelmed with 
applications for the admission of special appeals, which, “ whether 
ultimately rejected or admitted, occupied more time than could 
be applied to them without impeding the trial and decision of 
other more impoi-tant cases.” The rule w^as therefore repealed a 
few years after.^ The Zillah and City Judges were declared com- 
petent in cases in which there w'as no further regular appeal, but 
in which either of the parties was desirous of a further appeal, to 
certify to the Provincial Court that such case involve some point 
of general importance appi\rently unsettled and fit to be reconsi- 
dered in a further apjieal. The Provincial Courts were also 
declared competent to certify appeals in a similar manner to the 
8adr Diwani Adalat.^ As a check on the admission of second or 
special appeals, it was at the same time enacted that no such 
appeal should be admitted unless two Judges concurred in the 
propriety of its admission.^ 

§ 247. — The next important enactment was Act III of 1843, 
which provided that a special a[)peal should lie to the Sadr 
Diwdni Adalat from all decisions passed in regular appeal which 
appeared to be inconsistent with some laiv or usage having the force 
of law^ or some practice of the Courts, or involved some question of 
law, mage or practice, upon which there might he reasonable doubts.^ 

another decree of the same Court or of another Court having jurisdiction 
in the same suit, or in a suit fouuded on a similar cause of action. In 
these cases the Court might try the merits of the case, or might refer it 
back for revision and a further judgment either by the lower appellate 
or by the original Court— section 7 of Regulation XIX of 1817. 

* Clause 2, section 2, Regulation IX of 1819. 

* By clause 1, section 4 of Regulation II of 1826. 

* Clauses 1 and 2, section 8 of Regulation IX of 1819. 

* Section 6 of Regulation IX of 1819 

* Clause 1, section 2, Regulation XXVI of 1814. was left nnrepealed, 
and, 80 far as it was consistent with Acts III of 1843 and XYI of 1853 
(see section 9 of the former, and section 11 of the latter) remained in 
force until repealed by Act X of 1861. The result was that a case 
involving some point of general interest or importance (of law or fact, 
or mixed law and fact) might be brought before the highest tribunal. 
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Parties were not however allowed to file special appeals as a 
matter of course and right They had in the hrst place to apply 
for leave. Such applications were heard by a single Judge, who 
might, at his discretion, call for and peruse any document forming 
part of the record, and summon the opposite party to answer the 
application. If it appeared to the Judge that a special appeal 
was admissible on any of the points allowed by law, he was to 
pass an order accordingly, and at the same time reduce the point 
or points to writing in English in the form of a certificate.^ At 
the hearing of the special appeal, the Sadr Di wan i Addlat was to 
determine the point or points so certified, and no other point or 
part of the case whatever. When the special ground of appeal 
was incorrectly or incompletely certified, the Court might however 
amend the certificate, but only on the points originally stated 
therein, it not being allowable for the Court to receive or add any 
new point.* 

§ 248, — Act III of 1843 was repealed by Act XVI of 1853, 
which allowed a special appeal on the following grounds : (1) that 
the decision had failed to determine all material points in 
difference in the cause, or had determined the same or any of 
them contrary to law or usage having the force of law ; (2) on 
the ground of the misconstruction of any document ; (3) on the 
ground of any ambiguity in the decision affecting the merits ; 
(4) on the ground of any substantial error or defect in procedure, 
or in the investigation of the case, provided such error or defect 
were apparent on the record and had produced or was likely to 
have produced some error or defect in the decision of the case 
upon the merits. No special appeal was however to lie, nor was 
any decision to be reversed, altered, or remanded upon the 
ground that the decision of any question of fact was contrary to 
or not warranted by the evidence duly taken in the caiise, or any 
probability deduced from the record. Applications for the ad- 
mission of special appeals were to be heard by one or more 


This appears to have escaped the framers of the Civil Procedure Code of 
1859, section 372 of which merely repeats the provisions of Act 111 of 
1843. If these or similar words had been inserted in that section, the 
result of the action of the High Court under the Special Appeal Law 
would have been very different. It may be that the framers of the 
Code intended clause 1, section 2, Begulation XXVI of 1814, to remain 
in force, and that the oversight was on the part of the framers of the 
repeiding Act, X of 1 861. But the words ** aTid on no other ground ” with 
which section 372 closes, may well support the subsequent express repeal. 

^ This was the stating of a case neither by the parties, nor by the 
Judge who originally tried the suit, nor by the Court who was to deter- 
mine the case stated. 

’ Sections 4--8, Act III of 1843. 
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Judges. If any application were heard by two Judges who 
differed in opinion as to admitting the appeal for hearing, it was 
to be admitted. If heard by one Judge, who was for rejecting it, 
the application was to be laid before a second Judge and was to 
be admitted or rejected according to his opinion. Every order 
for admitting a special appeal was to specify, for the information 
of the Court, the grounds upon which it had been admitted ; but 
neither the Court nor the parties were to be confined to those 
grounds at the hearing. Any Judge admitting a special appeal 
might certify that in his judgment the decision of the Lower 
Court was manifestly erroneous upon any of the grounds upon 
which a special appeal would lie. Cases so certified were to be 
entered in a List of Certified Special Appeals and were brought 
on for hearing without regard to the general list of special 
appeals. Special appeals when admitted were to be heard by 
three or more of the Judges of the Sadr Court. 

§ 249. — The provisions of the Code of Civil Procedure as to 
special appeals are as follow : — “ Unless otherwise provided by 
any law for the time being in force, a special appeal shall lie to 
the Sddr (now High Court! from all decisions passed in regular 
appeal by the Courts subordinate to the Sadr Court, on the 
ground of the decision being contrary to some law or usage hav- 
ing the force of law, or of a substantial error or defect in law in 
the procedure or investigation of the case which may have pro- 
duced error or defect in the decision of the case upon the merits 
and on no other grounds.” The last five words of this section 
and the express repeal of the old Regulations, which dealt with 
the subject, had the effect of converting the old special appeals 
into partial appeals upon points of law only, as distinguished 
from questions of fact, thus making a division between things 
which in practice cannot be divided.^ The result has been, in 
the opinion of all, eminently unsatisfactory and the Legisla- 
ture is at present engaged upon the difficult work of reforming 
the system of appeal.^ 

* They are inconvenient on many accounts, but in particular because 
they involve a division between things which in practice cannot be 
divided, and which none but a technically educated mind can distinguish.'* 
jlfr. J, Fitzjaines Stephen's Minute on the Administration of Justice in 
India ^ p. 60. 

2 See the opinions quoted and the mischief described in Mr. Stephen's 
Minute on the Administration of Jtistice in India^ pp. 74 — 79, and in the 
Proceedings of the Conneil of the Governor- General of India assembled 
for the purpose of making Laws and Regulations^ p. 1220, Supplement to 
the Gazette of India of June 21thy 1874, p. 1261, idem of Jidy llM, 
1874 ; and p. 1871, idem of November 2%th, 1874. 

* There are two points connected with the subject of appeal which 
may be noticed to complete the above sketch. Act IX of 1864 enacted 
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§ 250. — District Judges have a Probate jurisdiction under 
The Indian Succession Act^ \ 1865, which contains provisions 

as to the practice to be observed in granting and revoking pro- 
bates and letters of administration, and directs that proceedings 
therein are, as far as practicable, to bo regulated by the Code of 
Civil Procedure. They have a jurisdiction in Divorce and Matri- 
monial causes under The Indian Divorce Act, IV of 1869, which 
also directs that proceedings thereunder be regulated by the 
Code of Civil Procedure. 2'he Indian Companies Act, X of 1866, 
contains certain rules of procedure and empowers the High 
Court to make further rules consistent with the Act itself and 
with the Code of Civil Procedure. The Law of Limitation appli- 
cable to the Civil and Criminal Courts has been codified with the 
greatest care in Act IX of 1871, which in a schedule of 169 
articles appoints the period of limitation for all suits, appeals 
and applications which can be made to the Courts. ^Phe (Courts, 
both Civil and Criminal, were for a long time unprovided with 
any proper rules of evidence. The Mahomadan law of evidence 
did not govern their proceedings d and an Act (11 of 1855) pass- 
ed “ for the further improvement of the law of evidence ’* 
introduced a certain amount of difficulty, inasmuch as it assumed 
the English rules of evidence to be in force in the Mofussil 
Courts, which was not actually the case save in so far as they 
had been adopted as a source of guidance wlicre the Legislature 
had not laid down any authoritative rule. At length, however, 
a Code of Evidence was drawn up and passed into law ( Act I of 
1872) under the auspices of Mr. J. Fitzjames Stephen. The 
provisions of this Code apply to both civil and criminal proceed- 
ings. In the year after the passing of the Penal Code, a Code 
of Criminal Procedure ^Act XXV of 1861) was enacted for the 
Courts of Criminal Judicature not established by Koyal Charter. 
After eleven years’ successful working, this Code was amended 
and re-enacted in an improved form in Act X of 1872 which 

that no order or decision of any of the Civil Courts should be reversed, 
altered or remanded on account of any error, defect or irregularity not 
productive of injury to either party. This provision has been incor- 
porated in section 360 of Act VIII of 1869. Under the provisions of 
clause 3, section 16, Regulation V of 1831. as amended by Act VIII of 
1860 (which also extended its provisions to Principal Sadr Amins) it was 
declared unnecessary to serve any process upon the respondent in the 
first instance and if, after a perusal of the record of the original suit 
and the petition of appeal, the Judge saw no reason to alter the decision 
appealed from, he might confirm it and reject the appeal ; but he was 
bound to record his reasons for so doing. This provision is not to be 
found in the existing Code of Civil Procedure, though there is a 
corresponding provision in the Code of Criminal Procedure. 

* Mir Khedmath AH v. Mussamat Nasiranissa, 11 Sev, 449« 
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consolidates and amends the law regulating the procedure of 
the Courts of Criminal Judicature other than the High Courts 
in Presidency towns in the exercise of their original criminal 
jurisdiction,^ and the Courts of Police Magistrates^ in such towns.” 

§ 251. — In conclusion the Courts (other than Revenue Courts) 
in the Regulation^ Districts of the Bengal Presidency may be 
thus exhibited : — 


Civil Courts. 

I. — High Court^ (Original® and 
Appellate^ J urisdiction ). 

IL — Court of District Judge® 
(Original® and Appellate^^ 
Jurisdiction). 

III. — Court of Subordinate 

Judge® (Original® and Ap- 
pellate^® Jurisdiction). 

IV. — Court of Munsif® (Origi- 

nal® Jurisdiction only). 

V. — Courts of Small Causes 

(OriginaP^ Jurisdiction 
only). 


N.B. — Nos. I and II are pre- 
sided over by the same function- 
aries who preside over Criminal 
Courts Nos. I and IL Nos. Ill, 
IV, and V have no Criminal 
Jurisdiction. 


Criminal Courts. 

I. — High Court^ (Original® and 

Appellate® Jurisdiction). 

II. — Court of Session (Ori^- 

naP® and Appellate^® Juris- 
diction). 

III. — Magistrate of the District^® 

(OriginaP^ and Appellate^® 
Jurisdiction ). 

IV. — Magistrate of a Division 

of a District®® (OriginaP^ 
Jurisdiction only). 

V. — Magistrate of the First 

Class®! (Original!^ Juris- 
diction only). 

VI. — Magistrate of the Second 

Class®® (Original!^ Juris- 
diction only). 

VII. — Magistrate of the Third 
Class®® (Original!^ Juris- 
diction only). 

iVB.— Nos. Ill, IV, V, VI, 
and VII have no Civil Jurisdic- 
tion ; but have Revenue Jurisdic- 
tion, as Collectors, or Deputy 
or Assistant Collectors. 


* Now regulated by the High Courts Criminal Procedure Act^ X of 
1876. 

* See Acts XITI of 1866, XVIII of 1869, LII of 1860, and XXI of 1864. 

* The Courts in some of the Non-Regulation Districts are similar to 
those in the Regulation Districts In oiSier places they are regulated by 
Special Acts, for which see the Author’s Chronological Table of arA 
JMex to the Indian Statute-book^ Titles Civil Courts, Criminal Courts. 

* For constitution, procedure, &c., see 24 k 25 Viet., cap. 104, Letters 
Patent of (1862 repealed and) 1866 for Calcutta High Court, and Letters 
Patent of 1866 for North-Western Provinces High Court. In the Panjab 
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there is not a High Court, but a Chief Court, oonstituted by an Act of 
the Indian Legislature. 

• Ordinary, for the local limits of Calcutta ,* Extraordinary, without 
those limits— in the case of the Calcutta High Court. The N. W. P. 
High Court has no ordinary original civil jurisdiction, but has an 
extraordinary original civil jurisdiction for the districts — see Letterf 
Patent, 

• The Calcutta Court has an ordinary original criminal jurisdiction in 
respect of Europeans and natives for offences committed within the 
limits of Calcutta, and in respect of European British subjects for 
offences committed outside the limits of Calcutta ; and an extraordinary 
original criminal jurisdiction over all persons residing in places within 
the jurisdiction of any Court subject to its superintendence The N. W. 
P. High Court has an ordinary original criminal jurisdiction over 
European British subjects in the N W. Provinces ; and an extraordinary 
original criminal jurisdiction over all persons residing in places within 
the jurisdiction of any Court formerly subject to the superintendence of 
the Niz&mat Addlat -see Letters Patent, 

’ From Civil Courts, Nos. II and III. The High Court, in the exercise 
of its appellate jurisdiction, is to apply such law or eqniti/ and rule of 
good conscienee as the Court in which the proceedings were originally 
instituted ought to have applied — see Letters Patent, 

• From Criminal Court No. II. The High Court has moreover large 
powers of supervision over all Sessions Judges and Magistrates. 

• For the jurisdiction of Civil Courts, Nos. II, III, and IV, see 7'he 
Bengal Civil Courts Art, IV of 1871. An Additional Judge whon ap- 
pointed to aid the District Judge performs such duties as the District 
Judge assigns to him. 

In suits up to any amount or value — see Act VI of 1871. 

“ From Civil (^urts, Nos. Ill and IV. From No. Ill in cases not 
exceeding Rs. 6,000 in value, id, 

” In appeals from Civil Court, No. IV, referred for hearing by the 
District Judge, id, 

“ In suits up to Rs. 1,000 in amount or value, id, 

“ In claims for money due on bond or other contract, or for rent, or 
for personal property, or for the value of such property, or for damages, 
when the debt, damage or demand does not exceed Ks. 600, extendible 
by the Local Government to Rs. 1,000 — see Act XI of 1885. 

** In all more serious offences, and upon commitment by Magistrates. 
The offences are specified in column 7, Schedule V of The ('ode of 
Criminal Procedure, Act X of 1872. The Sessions Judge or Additional 
Sessions Judge sits in the Court of Session, which can infiict any punish- 
ment authorized by law ; but sentences of death must be confirmed by 
the High Court before being carried in effect. The Court of Session sits 
with Assessors and, in cases in which it has been so directed by Govern- 
ment, with a jury. 

From Criminal Courts, Nos. Ill and V, and generally from No IV. 

In offences as specified in column 7, Schedule V of The Code of 
Criminal Procedure, Act X of 1872. 

** In appeals from Criminal Courts, Nos. VI and VII. 

The Magistrate of the District always, and the Magistrate of a 
Division of a District generally, is a Magistrate of the first class. See 
for the powers of the Magistrate of the District, sections 35, 38, 41, 44, 
46, 47, and 49 of The Code of Criminal Procedure, 

S^ sections 22, 28, 29, and 40 id. 
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CourU in Itegulation Districti, 


Bfay eentenoe to imprisonment not exceeding two jears, to fine not 
exceeding one thousand rupees and to whipping. For other powers, see 
sections 22, 26, and 27 id, 

” May sentence to imprisonment not exceeding six months, to fine 
not exceeding two hundred rupees and to whipping. For other powers, 
see sections 22, 24, and 25 id. 

^ May sentence to imprisonment not exceeding one month and to fine 
not exceeding fifty rupees. For other powers, see sections 22 and 23 id. 






